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RECOGNIZING A PROBLEM— A HEARING ON 
FEDERAL TRIBAL RECOGNITION 


THURSDAY, FEBRUARY 7, 2002 

House of Representatives, 

Subcommittee on Energy Policy, Natural 
Resources and Regulatory Affairs, 
Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2154, Rayburn House Office Building, Hon. Doug Ose (chairman of 
the subcommittee) presiding. 

Present: Representatives Ose, Otter, Shays, Cannon, Duncan, 
and Tierney. 

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep- 
uty staff director; Jonathan Tolman, professional staff member; Al- 
lison Freeman, clerk; Michelle Ash, minority counsel; and Jean 
Gosa, minority assistant clerk. 

Mr. Ose. The hearing will come to order. 

We are going to go ahead and do the opening statements. Hope- 
fully, we will not have any votes for 10 or 12 minutes. 

At last count, there are more than 550 federally recognized tribes 
in the United States. These tribes come in a variety of shapes and 
sizes, from large tribes, such as the Navajo and Cherokee nations 
with hundreds of thousands of members, to tiny tribes with a 
handful of members. One tribe in California, the Augustine Band 
of Cahuilla Mission Indians, consists of one adult and seven chil- 
dren. And each tribe has its own political and cultural history. 

Faced with such a diverse array of existing tribes, the task of ac- 
knowledging a new group as a tribe is probably one of the most dif- 
ficult and complicated tasks facing the Department of the Interior. 

Today’s hearing will look at the issues with Federal tribal rec- 
ognition. 

The Federal recognition of an Indian tribe can have a tremen- 
dous effect not only on the tribe, but also on the surrounding com- 
munities and the Federal Government. Recognition establishes a 
formal government-to-government relationship between the United 
States and a tribe. This special relationship also confers a unique 
type of sovereignty upon Indian tribes. This sovereign status ex- 
empts tribal land from many State and local laws, such as sales 
taxes and gambling regulations. 

In 1978, the Department of Interior’s Bureau of Indian Affairs 
[BIA] established a regulatory process intended to provide a uni- 
form and objective approach to recognizing tribes. The regulations 
established seven criteria that groups must meet in order to be rec- 

(l) 



2 


ognized. In 1994, BIA revised its regulations to clarify what evi- 
dence was needed to support the requirements for recognition. BIA 
further updated its guidelines an clarified its procedures in 1997, 
and again in 2000. 

Despite these changes, criticism of the process has continued. 
Groups seeking recognition claim that the process takes too long. 
Third party groups claim that the process is opaque, with little op- 
portunity for public input. Both sides argue that the current proc- 
ess produces inconsistent decisions. 

I am particularly concerned about how the public perceives the 
recognition of tribes. Although this hearing is focused on the issue 
of tribal recognition, this hearing would be garnering far less atten- 
tion were it not for gambling. Failure to mention this fact would 
be to ignore the proverbial “elephant,” or should I say more accu- 
rately “elephants,” in the room. 

Fifteen years ago, Indian gaming was virtually unknown. In 
1999, Indian gaming generated $9.8 billion in revenues, more than 
the casinos in Las Vegas. There is little doubt that such large 
amounts of money are changing both the nature and the content 
of the debate. 

Regardless of one’s opinions about gambling, it is fundamentally 
changing public perception of what it means to be a tribe. And pub- 
lic opinion invariably changes congressional attitudes. 

While any reform of the process will involve discussion about cri- 
teria, documents, and levels of evidence, I am also concerned that, 
as reforms are discussed, we do not miss the forest for the trees. 
Any effort to reform the process, whether it be administrative or 
legislative, must focus on the underlying legal and policy prin- 
ciples. Fundamentally, the process of recognizing tribes is based on 
an acknowledgement of the existing political sovereignty of that 
community. Because tribal recognition is inextricably intertwined 
with this concept of tribal sovereignty, changes to the recognition 
process may have long-term consequences for the principles of trib- 
al sovereignty. 

Any changes to this process should ensure that they do not result 
in the erosion of tribal sovereignty, particularly for existing tribes. 
I think that it would be very unfortunate for future historians to 
look back on this period of Federal-tribal relations and conclude 
that tribal sovereignty was traded for casinos. 

As Chief Bourland, Chairman of the Cheyenne River Sioux once 
said, “We must think about issues today, but we must also think 
about the issues as they will be seven generations from now. What 
you do today, the decisions you make, will affect them.” 

[The prepared statement of Hon. Doug Ose follows:] 
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Chairman Doug Ose 
Opening Statement 

Recognizing a Problem - A Hearing on Federal Tribal Recognition 
February 7, 2002 


At last count, there are more than 550 federally-recognized tribes in the United States. These 
tribes come in a variety of shapes and sizes, from large tribes, such as the Navajo and Cherokee 
nations with hundreds of thousands of members, to tiny tribes, with a handful of members. One 
tribe in California, the Augustine Band of Cahuilla Mission Indians, consists of one adult and 
seven children. And, each tribe has its own political and cultural history. 

Faced with such a diverse array of existing tribes, the task of acknowledging a new group as a 
tribe is probably one of the most difficult and complicated tasks facing the Department of the 
Interior (DOI). 

Today’s hearing will look at the issues with Federal tribal recognition. 

The Federal recognition of an Indian tribe can have a tremendous effect not only on the tribe but 
also on the surrounding communities and the Federal government. Recognition establishes a 
formal government to government relationship between the United States and a tribe. This 
special relationship also confers a unique type of sovereignty upon Indian tribes. This sovereign 
status exempts tribal land from many State and local laws, such as sales taxes and gambling 
regulations. 

In 1978, DOI’s Bureau of Indian Affairs (BIA) established a regulatory process intended to 
provide a uniform and objective approach to recognizing tribes. The regulations established 
seven criteria that groups must meet in order to be recognized. In 1 994, BIA revised its 
regulations to clarify what evidence was needed to support the requirements for recognition. 

BIA further updated its guidelines and clarified its procedures in 1 997, and again in 2000. 

Despite these changes, criticism of the process has continued. Groups seeking recognition claim 
that the process takes too long. Third-party groups claim that the process is opaque, with little 
opportunity for public input. Both sides argue that the current process produces inconsistent 
decisions. 

I am particularly concerned about how the public perceives the recognition of tribes. Although 
this hearing is focused on the issue of tribal recognition, this hearing would be gamering far less 
attention were it not for gambling. Failure to mention this fact would be to ignore the proverbial 
“elephant” or should I say “elephants” in the room. 

Fifteen years ago, Indian gaming was virtually unknown. In 1999, Indian gaming generated $9.8 
billion in revenues, more than the casinos of Las Vegas. There is little doubt that such large 
amounts of money are changing both the nature and content of the debate. 
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Regardless of one’s opinion about the morality of gambling, it is fundamentally changing public 
perception of what it means to be a tribe. Public opinion invariably changes Congressional 
attitudes. 

While any reform of the process will involve discussion about criteria, documents, and levels of 
evidence, I am also concerned that, as reforms are discussed, we do not miss the forest for the 
trees. Any effort to reform the process, whether administrative or legislative, must focus on the 
underlying legal and policy principles. Fundamentally, the process of recognizing tribes is based 
on an acknowledgment of the existing political sovereignty of that community. Because tribal 
recognition is inextricably intertwined with this concept of tribal sovereignty, changes to the 
recognition process may have long-term consequences for the principles of tribal sovereignty. 

Any changes to this process should ensure that they do not result in the erosion of tribal 
sovereignty, particularly for existing tribes. I think that it would be a tragedy for future 
historians to look back on this period of Federal-Tribal relations and conclude that tribal 
sovereignty was traded for casinos. 

As Chief Bourland, Chairman of the Cheyenne River Sioux once said, “We must think about 
issues today, but we must also think about the issues as they will be seven generations from now. 
What you do today, the decisions you make, will affect them.” 

I look forward to the testimony of our witnesses, including: Representative Rob Simmons (CT- 
02); Neal McCaleb, Assistant Secretary for Indian Affairs, DOI; Barry T. Hill, Director, Natural 
Resources and Environment Division, General Accounting Office; and Tracy Toulou, Director, 
Office of Tribal Justice, Department of Justice. 
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Mr. Ose. I would like to recognize the gentleman from Idaho, Mr. 
Otter, for the purposes of an opening statement. 

Mr. Otter. Thank you very much, Mr. Chairman. I would like 
to offer my apologies to you and to my colleague Mr. Shays, as well 
as to my colleague Mr. Simmons. I have another meeting that I 
have to run to. But I will submit an opening statement for the 
record. And I will also submit some questions for the record and 
for the Bureau of Indian Affairs that I would like to get the an- 
swers back to as soon as possible. And so with those apologies, Mr. 
Chairman, I take my leave. I yield back the balance of my time. 

Thank you, Mr. Chairman. 

[The prepared statement of Hon. C.L. “Butch” Otter follows:] 
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CONGRESSMAN OTTER: Mr. Chairman. I apologize for my short time at this 
important subcommittee hearing. I have a conflict with another committee that requires 
my attendance. The status of tribes and the recognition of tribes is a matter of great 
importance. I have some very grave concerns about actions taken by the Bureau of 
Indian Affairs in recent years as they pertain to recognition. I am sure many of my 
colleagues share my concern. 

If the tribal recognition and land to trust process is to be a fair and impartial course of 
action, we in Congress have a duty to ensure that the Interior Department (and 
particularly the BIA) are insulated from outside influences. Some of us have read with 
particular concern the well-researched front-page reports published over the past year by 
the Boston Globe on this very subject. 

The first story concerned a scries of reversals of staff recommendations regarding tribal 
recognition that occurred in the final days of the Clinton A d mini stration. Given these 
circumstances, it is understandable how some of our panelists today reviewed and 
reversed those tribal recognitions. 

A more recent Globe expose has raised serious questions regarding the recognition of the 
St Regis Mohawk government This front-page story alleges that high level political 
influence was used in the prior . administration on behalf of the world s largest gaming 
corporation, Park Place Entertainment Corporation The Boston Globe published the 
story on October 30, 200 1 . 1 ask that a copy of this article be included in the record of 
this hearing, j 

The October article reveals how these high-ranking BLA officials reversed years of 

support for ti St. Regis Mohawk Constitutional Government (the very same government 
the BIA helped to create) after entry onto the scene by Arthur Goldberg, then CEO of 
Park Place. It is important to note that .Michael Anderson and Kevin Gover, the same two 
former BIA officials who were an integral part of the 11 111 hour tribal recognitions, also 
played key roles in this matter. 

After taking notice of the Globe stories, last month the US Court of Appeals for the 
Second Circuit asked the District Court for a full record concerning the circumstances 
and validity of a letter Mr. Anderson wrote — which may have been written outside the 
boundaries of prior BIA practices. I believe that this committee should seek a similar 
explanation from the BIA. 

Also, Mr. Chairman, the Mohawk Constitutional government has asked for an accounting 
of events in a letter that was sent to the BLA months ago. The letter has yet to be 
answered I ask unanimous consent to enter this letter into the record and respectfully 

ask that our BIA panelists review and respond to the letter. 

I ask unanimous consent that I be able to submit questions for the record. 

Thank you for the time. 
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Mr. Ose. Without objection, we will accept the testimony and we 
will see that the questions get posed. 

I recognize the gentleman from Connecticut for the purposes of 
an opening statement. 

Mr. Shays. Thank you, Mr. Chairman. Mr. Ose, thank you as 
well for calling this hearing. I also want to thank all of this morn- 
ing’s panelists for being here, particularly one of my heroes, Rob 
Simmons. Rob, it took me about 4 years before I had the courage 
as a Member of Congress to address a committee. So I admire that 
as well. 

Granting Federal recognition means creating sovereign nations 
within our Nation and must be done with utmost care. Because 
federally recognized tribes are eligible to automatically receive Fed- 
eral benefits and, in many instances, are permitted to establish 
gaming operations, acknowledgement is a decision that should fol- 
low a well-defined, non-political process that is fair, objective, and 
transparent. 

Our Nation has a responsibility to Native Americans. I think 
that is an understatement. Groups meeting the established and ob- 
jective criteria should receive Federal recognition and absolutely all 
of its attendant benefits. 

The bottom line is this process is suffering. The Bureau of Indian 
Affairs is desperately in need of help. It lacks the staff and re- 
sources to conduct thorough reviews of applications for recognition. 
It has reached the point where courts play an increased role in the 
process because of the delay. Moreover, it has created tension be- 
tween towns and tribes throughout the Nation. 

While the focus of today’s hearing is not gambling, gambling 
must be recognized as a key component in creating deep skepticism 
about groups’ motives for seeking recognition. And it has invited 
corruption into the very serious process of establishing these na- 
tions. The stakes are quite high. Outside forces cast their influence 
in hopes of amassing some of the extraordinary wealth gambling 
will ultimately provide, particularly in the Northeast. 

I thank Assistant Secretary Neal McCaleb for being here today 
and for the work he has done to try and make this a better process. 
But his task is very difficult. Today’s hearing is an important part 
of our efforts to improve the recognition process. 

In September 2000, Congressman Frank Wolf and I, as well as 
a number of other Members, asked the Government Accounting Of- 
fice [GAO] to review the Federal recognition process. I am encour- 
aged by the report’s finding of specific areas that present weakness, 
the Bureau of Indian Affairs proposals to address these problems, 
and today’s hearing to discuss where we can be of assistance in 
making this a fairer process. 

Again, Mr. Chairman, thank you for holding these hearings. And 
I again welcome all of the witnesses and, obviously, my colleague 
from Connecticut. 

Mr. Ose. Thank you, Mr. Shays. 

It is a pleasure now to recognize the gentleman from Connecticut 
for the purpose of giving testimony to this committee. 
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STATEMENT OF HON. ROB SIMMONS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CONNECTICUT 

Mr. Simmons. Thank you, Mr. Chairman, very much. And thanks 
to my distinguished colleague from the western part of the great 
State of Connecticut, Chris Shays. 

My home State of Connecticut has been and continues to be af- 
fected by our Federal Indian recognition process. We are home to 
two federally recognized tribes at this point in time, both of whom 
were recognized within the last 20 years. And we have an addi- 
tional 10 groups at least, there may be more than that now, that 
are seeking recognition. I have got a couple of maps from a local 
newspaper that might illustrate the point, if we could bring it to 
the dais. 

My district is also host to two of the world’s largest casinos, not 
largest Indian casinos, but largest casinos — the Foxwoods Resort 
Casino run by the Mashantucket Pequot Tribe and The Mohegan 
Sun run by the Mohegan Tribe. This past year, according to press 
reports, the two casinos generated $1.5 billion in slot revenues, 
that is slot revenues alone. So you can see that there is one good 
reason here, at least this is one of the reasons, why Indians living 
in or bordering Connecticut want to be federally recognized. 

Federal recognition and Indian gaming have benefits and ad- 
verse effects for our community and, in fairness, we have to discuss 
both. They create jobs, and in Connecticut the jobs were created at 
a time when manufacturing was declining and when our defense 
sector was failing dramatically. These casinos pay upwards of $300 
million a year into the State budget, directly into the State budget. 
And tribal members have been generous with their own personal 
wealth. They have supported community projects and charities over 
the years. 

But there are also negative impacts, and that is what concerns 
me greatly. Recognition means the right to operate a casino and 
that places pressure on local municipalities who have no right to 
tax, zone, or plan for these facilities. And I will point out that this 
colored map of Connecticut, Mr. Chairman, shows you the 169 
towns and municipalities. We do not have effective county govern- 
ment; we have towns and then we have the State, unlike many 
other States around the country. And so each of these little munici- 
palities has to generate its own tax base, its own revenues, it has 
its own highway departments, emergency services, schools, etc. So 
a large casino, or let us say one of the largest casinos in the world 
placed in one of these municipalities creates dramatic burdens for 
these local governments. 

One example of this is North Stonington. And I have invited the 
Mayor of North Stonington, Nick Mullane, to be here today. I be- 
lieve he is seated in the row over there. He has lived with recogni- 
tion and he has lived with the issues of taking land into trust for 
the past decade. 

Nick, and the adjoining municipalities of Ledyard and Preston 
have had to seek the lonely and expensive process of obtaining in- 
terested party status to recognition petitions. And they have been 
placed in very difficult political, economic, and social positions 
within their communities because of this. Road construction, infra- 
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structure needs, police, fire, and emergency services all have in- 
creased due to Federal recognition and gaming. 

Also with Federal recognition, you have the right to take land 
into trust. And for these tribes that have very profitable casino op- 
erations, they can acquire lands in the local community and peti- 
tion to take those into trust. And this has kept these towns in the 
courts for many, many years. We have litigated these issues, we 
have tried to negotiate these issues, and now we would attempt to 
legislate these issues. 

Mr. Chairman, I would request unanimous consent to introduce 
into the record the testimony of Nick Mullane and also of our At- 
torney General Blumenthal who has been very active on these 
measures. I would also like to request that the statement of Chief 
James Cunha of the Paucatuck Eastern Pequot Tribe be introduced 
into the record, a statement by Congresswoman Nancy Johnson, 
who has been extremely active, and also a statement by MaryBeth 
Gorke-Felice, who comes from the Woodstock area. 

Mr. Ose. Without objection. 

Mr. Simmons. Thank you, Mr. Chairman. Mr. Chairman, to sum 
up, Federal recognition policies are turning Connecticut, the Con- 
stitution State, into the casino State, and we do not like it. We 
want more control over the process. We want to close the loopholes. 
We want a level playing field. And the legislation that I have intro- 
duced I believe meets all those criteria. 

There are seven points to this legislation that I have summarized 
in my statement. I can see my time has run out. If you extend me 
1 minute, I can summarize those. 

Mr. Ose. The gentleman has gone an extra minute. 

Mr. Simmons. Thank you, Mr. Chairman. First of all, it requires 
the BIA to notify States when a tribe petitions. 

Second, it requires the BIA to consider any testimony from mu- 
nicipalities that might be affected. 

It requires that all recognition criteria be met. And if you look 
at the GAO report, they mention the seven criteria. But, as we 
know, these criteria can be waived in a decision. We feel that each 
of the criteria should be met. And we feel that findings relative to 
the criteria should be published so we all know what the BIA has 
done to meet those criteria. 

To help the BIA with its difficult tasks, we recommend increas- 
ing the budget from $900,000 a year to $1.8 million, doubling their 
budget, and, in particular, to apply those to the Branch of Acknowl- 
edgement and Research which I believe is an over-burdened agen- 
cy. Good people and talented people, but just too big a burden. 

We recommend creating a grant program, $8 million per year, for 
local governments to assist them in participating in decisions relat- 
ed to recognition. 

We recommend creating a $10 million grant program to be made 
available to federally impacted towns for infrastructure, public 
safety, social services, and other needs that are created as a direct 
consequence of recognition and taking land into trust. 

And finally, we believe that we should close the revolving door, 
have a cooling off period of 1 year in which high level BIA officials 
who leave Government are restricted from appearing before the 
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agency or on behalf of tribes. This is a standard procedure for other 
Government agencies and we think it should be applied here. 

I thank the chairman again, and my colleague Chris Shays and 
my colleague Nancy Johnson, who cannot be here today, for all of 
their work on these issues. And I am happy to answer any ques- 
tions. 

[The prepared statement of Hon. Rob Simmons follows:] 
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Mr. Chairman and members of the Subcommittee, 
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bet on slots grew by a third, compared with December 2000. At Foxwoods, slots 
revenue grew by almost 14 percent over the same period. Now you can see one good 
reason why Indians living in or bordering Connecticut want to be federally recognized. 

Connecticut has seen both the benefits and the adverse effects of tribal recognition. 

One benefit is that Indian gaming has produced jobs at a time when defense 
contracting and manufacturing have been on the decline. Casinos purchase goods and 
services, and pay upwards of $300 million a year into the state budget. Tribal members 
have also been personally generous with their new wealth, and support numerous 
community projects and charities. 
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But there are also negative impacts. In Connecticut, recognition means the right to 
operate a casino and that places pressure on local municipalities who have no right to 
tax, zone or plan for these facilities. Small rural roads are overburdened with traffic, 
and volunteer fire and ambulance services are overwhelmed with emergency calls. 

One example of this is the town of North Stonington, Connecticut, where my guest, 
Nick Mullane, serves as First Selectman [or Mayor]. For more than a decade Nick and I 
have been working on the issues of tribal recognition and taking "land into trust" 
because of the burdens they place on Nick and the people he serves. 

North Stonington, Ledyard and Preston have spent seven years in the courts struggling 
against the expansion of Mashantucket Pequot trust lands. As well, they are engaged in 
the lonely and expensive process of obtaining interested party status to the recognition 
of two additional North Stonington tribal groups looking for federal recognition and 
the right to open casinos. This struggle has had profound political, economic, social 
and environmental impacts on these towns. Road construction, infrastructure needs, 
police, fire and emergency services all have increased due to federal recognition and 
gaming. 

Even more troublesome is the "land into trust" issue associated with recognition. The 
very real fear and uncertainty of reservation expansion has both delayed and increased 
municipal planning, caused property values to fall, increased the tax burden for 
uncompensated services and created friction within the local communities. What was 
once a relatively predictable situation in Eastern Connecticut is now very unpredictable 
because of a failed federal recognition process and fear of taking "land into trust". This 
is why leaders like Nick Mullane, Connecticut's State Attorney General Richard 
Blumenthal and others have dedicated so much time to the federal recognition issue - 
they want to bring clarity and certainty back into the process. 

On this basis, Mr. Chairman, I respectfully request that you insert into the committee 
record materials provided by First Selectman Mullane and Attorney General 
Blumenthal. 

Mr. Chairman, nearly 200 tribes, including 10 from Connecticut, are awaiting rulings 
from the Department of Interior on whether they should be federally recognized. Of 
the 561 tribes that have earned federal recognition, 198 engage in gambling. The casino 
benefit that accompanies federal recognition has changed the stakes in the process. It 
has caused non-Indian investors to turn the process into a high-stakes game. This is 
especially true in the densely populated East Coast where such a high concentration of 
customers reside only a few hours drives away. 

Federal recognition policies are turning the "Constitution State" into the "casino state", 
and we do not like it. We want more control over the process. We want to close the 
loopholes. We want a level playing field. 
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Earlier this year I offered a plan that addresses all of these issues. As this committee 
looks at how the BIA is implementing its own regulations, it could be useful to keep in 
mind the following reforms outlined in my bill: 

1. Require the Bureau of Indian Affairs (BIA) to notify states whenever a tribe 
within their borders files for federal recognition. The state must then ensure that 
notice is given to towns affected. 

2. Require the BIA to accept and consider any testimony from municipalities and 
other interested parties that bears on whether or not the BIA recognizes a tribe. 

3. Requires that the BIA must find affirmatively that all recognition criteria are met 
in order to confer federal recognition. Any decision conferring recognition must 
be accompanied by a written set of findings as to how all criteria have been 
satisfied. 

4. Increase from $900,000 to $1.8 million resources for the BIA to upgrade its 
recognition process and strengthen the BIA's Branch of Acknowledgment and 
Research. 

5. Provide $8 million in grants to local governments to assist in participating in 
decisions related to certain Indian groups and Indian tribes. These grants could 
be applied retroactively to any local government that has spent money on 
decisions related to certain Indian groups and/ or tribes. 

6. Provide for a grant program of $10 million to be made available to federally 
impacted towns for relevant infrastructure, public safety and social service needs 
directly related to tribal activities. 

7. Institute a "cooling off period" of one year in which any high-level BIA official 
could not appear before the BIA. 

Mr. Chairman and members of the committee, my legislation does not attempt to 
dictate an outcome, but instead it tries to ensure a recognition process that is fair, open 
and respectful to all parties involved. I thank the committee for an opportunity to 
testify and I will be happy to take any questions you may have. 
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Mr. Ose. I thank the gentleman for his testimony. 

I am going to go ahead and recognize the gentleman from Con- 
necticut for 5 minutes for questions. Mr. Shays. 

Mr. Shays. I will follow you. Thanks. 

Mr. Ose. All right. I would like to welcome Mr. Cannon from 
Utah. Appreciate it. 

Mr. Simmons, I do have a couple of questions here. In terms of 
the experience that you are familiar with, how have your local com- 
munities worked in obtaining information from the BIA over tribal 
recognition? Has that been a smooth process or are there things 
that we can do to improve that? 

Mr. Simmons. No. No, it has not. In fact, one of the first things 
that I did on this issue as a State Representative back in 1993 was 
request information relative to the issue of taking land into trust 
as a consequence of recognition. I was unsuccessful in my cor- 
respondence. So I had to submit a Freedom of Information Act re- 
quest. In response to that request, I went to Washington, DC, 
spent 2 days in Washington attempting to get access to the files. 
It was an arduous and very unpleasant experience. It was some- 
what productive in that we were able to get some of the informa- 
tion we needed. But, by and large, it was a very unpleasant and 
arduous experience, and it was an experience that I had as a sit- 
ting State Representative. 

Since that time, on some of the other recognition petitions, and 
in particular on the ones that relate to North Stonington, I think 
Mr. Mullane has it in his testimony, these municipalities have had 
to submit Freedom of Information Act requests to get at informa- 
tion. They have had to spend upwards of $500,000 in legal fees to 
pay highly professional attorneys here in Washington, DC, to pur- 
sue these issues on a regular basis. 

In the case of North Stonington, we are talking about a small, 
rural, agricultural town with virtually no industrial base, I think 
one hotel maybe — three, excuse me; they have built a couple more. 
Just 5,000 people. A very small municipality that is essentially 
having to deal with a very complicated legal issue that potentially 
has dramatic effects for the community. And yet, they have to do 
it by and large on their own because they are a separate municipal- 
ity, a creature of the State. They do not have a county government 
or county resources or a group of resources to help them. 

Mr. Ose. In terms of the seven criteria that are used in the rec- 
ognition process, are the local communities able to have input on 
the decisions on those seven to adequate level? 

Mr. Simmons. They will say that they do not think they do. And 
I will have to go on their testimony. Of course, Mr. Mullane is here 
if the chairman wishes him to respond to that question. 

Mr. Ose. Hold on a minute. Mr. Mayor, would you like to come 
over and join us. 

Mr. Simmons. The experience that we have had is that the Bu- 
reau of Indian Affairs may selectively weigh several, but not all, of 
these criteria, that it is discretionary at this point in time. And this 
makes it a moving target, if you will. It makes it very difficult for 
these municipalities to track the process and, in many cases, it is 
hard for them to respond to a decision within the agency if they 
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are not fully informed about that. And then that goes to the issue 
of keeping them informed. 

Under the provisions of my legislation, we are setting up a sys- 
tem where States have to be notified, and States in turn have to 
notify their municipalities so that these little towns and interested 
parties will be kept in the loop. 

Mr. Ose. Mr. Mullane, I think I have probably violated every 
protocol here in bringing you up here with a Member of Congress, 
and they are all laughing at me down there. But do you have any 
input? I have not read your testimony. We did enter it into the 
record, and I will read it. Do you have any observations or com- 
ments? 

Mr. Mullane. My testimony kind of speaks for itself. But if you 
would like, I would ad lib for a few minutes. 

Mr. Ose. You could summarize, if you would. 

Mr. Mullane. In regard to your Freedom of Information request, 
we went through the normal channels. The first issue was to ask 
to be an interested party, we were finally granted that, and then 
we submitted Freedom of Information requests, we had probably 
fifteen different requests or more that went in, and it took us 2 V 2 
years to get the documents. It was a very disappointing process. 

We did try to comment on the seven criteria during the process. 
We found it very burdensome. When they made the preliminary de- 
cision they admitted they had used only 40 percent of the docu- 
ments or information that we had supplied. They said that they 
were going to recognize on a preliminary basis both the groups in 
the town, but they did not know if there was going to be one tribe, 
two tribes, or no tribe, and they had not considered any of the in- 
formation from 1972 to present. So it made it virtually impossible 
for us to understand whether our comments were valid, how to ap- 
proach the issue, or to even get involved in the process. 

Mr. Ose. I see my time has expired. I recognize the gentleman 
from Connecticut. 

Mr. Shays. Thank you. Again I would like to now recognize both 
our witnesses. I want to just ask you, Mr. Simmons, is it your be- 
lief that if an Indian tribe is recognized as a federally recognized 
tribe, that they have all the rights that accompany recognition? 

Mr. Simmons. A very interesting question and a complicated 
question. The two tribes that are federally recognized in Connecti- 
cut, both in my district, one is the Mohegan Tribe, who were recog- 
nized after going through what I call the BIA process, a fairly long, 
arduous process of documenting their history and meeting all of the 
criteria in regulation, and they were recognized in that fashion. 
The other tribe is the Mashantucket Pequot Tribe and they were 
recognized by legislative act. 

As I recall that process, the Bureau of Indian Affairs testified 
against their recognition at the time that congressional hearings 
were held. Initially, the legislative document was vetoed by the 
President. But in a following year, that language proceeded again 
through the Congress and passed. One of the great debates in Con- 
necticut is whether that legislative act extended to the tribe all of 
the benefits and privileges, to include buying and petitioning to 
take into trust land outside the 2,000 acre settlement area or 
whether the legislative act limited that tribe. 
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Mr. Shays. Let me just be clear on this. Is that a right that ex- 
ists to Indian tribes in general if they are recognized, to be able 
to access more land? 

Mr. Simmons. It is my understanding, yes. 

Mr. Shays. OK. 

Mr. Simmons. That is my understanding. But I guess the point 
I was trying to make is if you have a legislative recognition, de- 
pending on how that legislation is crafted, the question could be 
raised are all benefits extended or are the benefits extended as de- 
scribed within that statute and does that take precedence over Fed- 
eral statutes generally for a recognized tribe? It is a complicated 
issue. It has been in the courts for 7 years. 

Mr. Shays. Excluding that comment, let’s just take your point 
about a legislatively recognized tribe, but if it goes through the Bu- 
reau of Indian Affairs process, is it your belief that a tribe should 
be entitled to all the rights and privileges of a federally recognized 
tribe? 

Mr. Simmons. I think they are under the law. And so that cre- 
ates the situation where, in the State of Connecticut where you 
have at least 10 petitioning tribes that, if they are all recognized, 
theoretically, I would assume they would all benefit from the ca- 
sino privilege. 

Mr. Shays. Right. So there are going to be some more tribes in 
the second congressional district that may be recognized and it is 
not your contention that they would not deserve those rights and 
privileges of a federally recognized tribe? 

Mr. Simmons. No, I think they do deserve those rights. That is 
why the recognition process is so important. 

Mr. Shays. Right. Which is really the point that I would love our 
guest and the First Selectman to address. What is your concern 
about the recognition process in the BIA? 

Mr. Simmons. Speaking for myself, I feel that the process is not 
sufficiently open, accessible to interested parties, such as munici- 
palities or other groups. I feel that it is subject to political influ- 
ence. And I think that if we have criteria for recognition, they 
should be uniformly engaged, they should perhaps even be statu- 
tory, and that the BIA be required to meet those criteria. 

Speaking on behalf of some of the petitioning tribes, I think the 
process takes far too long. We have petitioning tribes that have 
begun as far back I think as 1988. It is not fair to them. I think 
the GAO report pointed out that the process, for whatever reason — 
and they give some reasons — is broken and in need of fixing. And 
I think if you look at the appendix of the GAO report and read Mr. 
McCaleb’s comments, he concurs in some of the recommendations 
of the GAO report, which I find a very positive thing. The fun- 
damental question is do we fix it within Interior or do we create 
a new agency, which has been recommended by some people? I 
tend to prefer to fix it within the system. 

Mr. Shays. Would your colleague like to respond? And the ques- 
tion is, do you basically concur with Mr. Simmons in terms of the 
areas where there are challenges in the BIA, or is there any other 
suggestion that you would add in addition to what he has sug- 
gested? 
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Mr. Mullane. I think there are a couple of areas, and I did put 
them in the last part of the testimony. One part is the submission 
of evidence. Basically the way the system works now, the tribes or 
the groups get the opportunity to submit the information at the 
end of the process. No one else is allowed to comment. That is real- 
ly inappropriate, because the information on the petition should be 
made in a full and final basis, the majority of the material should 
be available so everybody can comment on it on an ongoing process 
and not have at the end of the procedure volumes of documents 
submitted so nobody else can comment or give the other side of 
that. That is one of the areas. OK? 

Mr. Shays. I see my time is running out. Let me just again 
thank you, Mr. Chairman, for having this hearing. I know that one 
of the things that our staffs do well and the work of our committee 
is to recommend to the authorizing committees changes, and to the 
administration ways that they can change in terms of rules and 
regulations, and to the appropriators how they can allocate re- 
sources. I would hope that this committee would weigh in on sug- 
gesting to our appropriators they provide more resources for the 
BIA, because I think it is a system that is almost imploding, and 
the courts are then showing great impatience, and then there is 
tremendous pressure on the BIA to recognize without doing due 
diligence. I hope we can work together on that as well. 

Mr. Ose. Thank you, Mr. Shays. 

Mr. Simmons, thank you for joining us today. Mr. Mayor, appre- 
ciate it. 

We are going to take a short break here. We have a vote on the 
floor agreeing to a rule and we have 9 minutes and 27 seconds. We 
will be back shortly. 

Mr. Simmons. I thank you, Mr. Chairman, very much. 

Mr. Ose. We are going to go ahead and release this panel. The 
second panel, if you would get yourself organized, when we get 
back we will go forward. 

[Recess.] 

Mr. Ose. We are going to reconvene here. 

I have to apologize. I made a mistake earlier in terms of swear- 
ing in our non-member witnesses. I apologize to my colleagues for 
that. It will not happen again. 

First, I want to welcome Mr. Hill, Mr. McCaleb, Mr. Toulou for 
joining us today. But in this committee we swear in our witnesses 
if they are not Members of Congress. So if you would all rise and 
raise your right hand. 

[Witnesses sworn.] 

Mr. Ose. Let the record show that the witnesses answered in the 
affirmative. 

Our first witness in the second panel is Barry Hill. He is the di- 
rector of the Natural Resources and Environment Division of the 
General Accounting Office. Mr. Hill, if you could provide us with 
5 minutes maximum, we would appreciate a summary. 



20 


STATEMENTS OF BARRY T. HILL, DIRECTOR, NATURAL RE- 
SOURCES AND ENVIRONMENT DIVISION, GENERAL AC- 
COUNTING OFFICE; NEAL MCCALEB, ASSISTANT SECRETARY 

FOR INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR; AND 

TRACY TOULOU, DIRECTOR, OFFICE OF TRIBAL JUSTICE, 

DEPARTMENT OF JUSTICE 

Mr. Hill. Thank you, Mr. Chairman, and members of the sub- 
committee. It is a pleasure for me to appear before this subcommit- 
tee today and to have the opportunity to discuss our work on the 
Bureau of Indian Affairs’ process for recognizing tribes. 

In 1978, the BIA established a regulatory process intended to 
provide a uniform and objective approach to recognizing tribes. The 
process requires groups that are petitioning for the recognition to 
submit evidence that they meet certain criteria; basically that the 
group has continued to exist as a political and social community de- 
scended from a historic tribe. 

This past November we issued a report that evaluated BIA’s rec- 
ognition process and, in summary, we found the following: 

First, the basis for BIA’s recognition decisions is not always 
clear. While we found general agreement on the criteria that 
groups must meet to be granted recognition, there is no clear guid- 
ance that explains how to interpret key aspects of the criteria. For 
example, recent controversy has centered on the allowable gap in 
time for which there is little or no evidence that a petitioner ex- 
isted. 

In writing its regulations, the BIA intentionally left this point 
open to interpretation in order to accommodate the unique charac- 
teristics and historical circumstances of each petitioner. However, 
this strategy increases the risk that the criteria may be applied in- 
consistently. To mitigate this risk, BIA relies on precedents estab- 
lished in past decisions to provide guidance in making new ones. 
While this appears to be a reasonable approach, there are no guide- 
lines on how and when precedents should be used, and there is no 
provisions to make this information available to the public. 

Because recognition decisions will always rely on the judgment 
of decisionmakers, clear and transparent explanations of decisions 
are necessary to maintain confidence in the objectivity of the rec- 
ognition process. 

Second, we also found that the length of time needed to rule on 
petitions is substantial. Based on the historic rate at which BIA 
has resolved petitions, it could take 15 years to resolve all the peti- 
tions currently before BIA. This does not include the petitions that 
are in the pipeline but not yet ready to be evaluated. In contrast, 
the regulations outline a process for evaluating a petition that 
should take about 2 years. 

This situations is a result of an increased workload coupled with 
limited resources and inefficient procedures. The BIA recently re- 
ceived a large influx of completed petitions. In a 5-year period dur- 
ing the mid-1990’s, it received more than 40 percent of all the com- 
pleted petitions it had received during the 23 years the program 
has been operational. 

Despite this increased workload, however, the staff assigned to 
evaluate these petitions has dropped from its peak of 17 in 1993 
to an average of less than 11 staff over the last 5 years. That is 
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a decrease of more than 35 percent. Moreover, during this time, the 
BIA’s staff responsible for evaluating petitions was compelled to de- 
vote more and more of their time to responding to Freedom of In- 
formation Act requests, appeals, and lawsuits. 

In conclusion, the BIA’s recognition process was never intended 
to be the only way groups could receive Federal recognition. Never- 
theless, it was intended to provide a clear, uniform, and objective 
approach, and it is the only avenue to Federal recognition that has 
established criteria and a public process for determining whether 
groups meet those criteria. However, weakness in the process have 
created uncertainty about the basis for recognition decisions. 

Without improvements, confidence in the recognition process as 
an objective and an efficient approach could erode and parties may 
look to the Congress and the courts to resolve recognition issues. 
The end result could be that the resolution of tribal recognition 
cases will have less to do with the attributes and qualities of a 
group and more to do with the resources that petitioners and third 
parties can marshal to develop a successful political and legal 
strategy. 

Mr. Chairman, this concludes my statement. I would be happy 
to respond to any questions that you or other members of the sub- 
committee may have. 

[The prepared statement of Mr. Hill follows:] 
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Mr. Chairman and Members of the Subcommittee: 

Thank you for the opportunity to discuss our work on the Bureau of Indian 
Affairs’ (BIA) regulatory process for federally recognizing Indian tribes. 1 
As you know, federal recognition of an Indian tribe can have a tr emendous 
effect on the tribe, surrounding communities, and the nation as a whole. 
There are currently 562 recognized tribes 2 with a total membership of 
about 1.7 million. In addition, several hundred groups are currently 
seeking recognition. Federally recognized tribes are eligible to participate 
in federal assistance programs. In fiscal year 2000, about $4 billion was 
appropriated for programs and funding almost exclusively for recognized 
tribes. Additionally, recognition establishes a formal govemment-to- 
govemment relationship between the United States and a tribe. The quasi- 
sovereign status created by this relationship exempts certain tribal lands 
from most state and local laws and regulations. Such exemptions generally 
apply to lands that the federal government has taken in trust for a tribe or 
its members. Currently, about 54 million acres of land are being held in 
trust. 2 The exemptions also include, where applicable, laws regulating 
gambling. The Indian Gaming Regulatory Act of 1988, 4 which regulates 
Indian gambling operations, permits a tribe to operate casinos on land in 
trust if the state in which it lies allows casino-like gambling and the tribe 
has entered into a compact with the state regulating its gambling 
businesses. In 1999, federally recognized tribes reported an estimated $10 
billion in gambling revenue, surpassing the amounts that the Nevada 
casinos collected that year. 

In 1978, the BIA, an agency within the Department of the Interior, 
established a regulatory process for recognizing tribes. The process 
requires tribes that are petitioning for recognition to submit evidence that 
they meet certain criteria — basically that the petitioner has continuously 
existed as an Indian tribe since historic times. Owing to the rights and 
benefits that accrue with recognition and the controversy surrounding 


J The term “Indian tribe" encompasses all Indian tribes, bands, villages, groups and pueblos 
as well as Eskimos and Aleuts. 

‘This number includes three tribes that were notified by the Assistant Seeretary-Indian 
Affairs on December 29, 2000, of the “reaffirmation” of their federal recognition. 

tribal lands not in trust may also be exempt from state and local jurisdiction for certain 
purposes in some instances. 

*25 U.S.C. 2701 


GAO-02-415T 
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Background 


Indian gambling, BIA's regulatory process has been subjected to intense 
scrutiny. Critics of the process claim that it produces inconsistent 
decisions and takes too long. In light of the controversies surrounding the 
federal recognition process, we issued a report last November 5 evaluating 
the BIA's regulatory recognition process and recommending ways to 
improve the process. 

In summary, we reported the following: 

• First, the basis for BIA’s tribal recognition decisions is not always 
clear. While there are set criteria that petitioning tribes must meet to be 
granted recognition, there is no guidance that clearly explains how to 
interpret key aspects of the criteria. For example, it is not always clear 
what level of evidence is sufficient to demonstrate that a tribe has 
continued to exist over a period of time — a key aspect of the criteria. 
The lack of guidance in this area creates controversy and uncertainty 
for all parties about the basis for decisions reached. To correct this, we 
recommend that the BIA develop and use transparent guidelines for 
interpreting key aspects of its recognition decisions. 

• Second, the recognition process is hampered by limited resources, a 
lack of time frames, and ineffective procedures for providing 
information to interested third parties, such as local municipalities and 
other Indian tribes. As a result, there is a growing number of completed 
petitions waiting to be considered. BIA officials estimate that it may 
take up to 15 years before all currently completed petitions are 
resolved; BIA’s regulations outline a process for evaluating a petition 
that was designed to take about 2 years. To correct these problems, we 
recommend that the BIA develop a strategy for improving the 
responsiveness of the recognition process, including an assessment of 
needed resources. 


Historically, tribes have been granted federal recognition through treaties, 
by the Congress, or through administrative decisions within the executive 
branch — principally by the Department of the Interior. In a 1977 report to 
the Congress, the American Indian Policy Review Commission criticized 
the criteria used by the department to assess whether a group should be 
recognized as a tribe. Specifically, the report stated that the criteria were 
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not very clear and concluded that a large part of the department’s tribal 
recognition policy depended on which official responded to the group’s 
inquiries. Until the 1960s, the limited number of requests by groups to be 
federally recognized gave the department the flexibility to assess a group’s 
status on a case-by-case basis without formal guidelines. However, in 
response to an increase in the number of requests for federal recognition, 
the department determined that it needed a uniform and objective 
approach to evaluate these requests. In 1978, it established a regulatory 
process for recognizing tribes whose relationship with the United States 
had either lapsed or never been established — although tribes may seek 
recognition through other avenues, such as legislation or Department of 
the Interior administrative decisions unconnected to the regulatory 
process. In addition, not all tribes are eligible for the regulatory process. 
For example, tribes whose political relationship with the United States has 
been terminated by Congress, or tribes whose members are officially part 
of an already recognized tribe, are ineligible to be recognized through the 
regulatory process and must seek recognition through other avenues. 

The regulations lay out seven criteria that a group must meet before it can 
become a federally recognized tribe. Essentially, these criteria require the 
petitioner to show that it is a distinct community that has continuously 
existed as a political entity since a time when the federal government 
broadly acknowledged a political relationship with all Indian tribes. The 
burden of proof is on petitioners to provide documentation to satisfy the 
seven criteria. A technical staff within BIA, consisting of historians, 
anthropologists, and genealogists, reviews the submitted documentation 
and makes its recommendations on a proposed finding either for or 
against recognition. Staff recommendations are subject to review by the 
department’s Office of the Solicitor and senior officials within BIA The 
Assistant Secretary-Indian Affairs makes the final decision regarding the 
proposed finding, which is then published in the Federal Register and a 
period of public comment, document submission, and response is allowed. 
The technical staff reviews the comments, documentation, and responses 
and makes recommendations on a final determination that are subject to 
the same levels of review as a proposed finding. The process culminates in 
a final determination by the Assistant Secretary who, depending on the 
nature of further evidence submitted, may or may not rule the same as the 
proposed finding. Petitioners and others may file requests for 
reconsideration with the Interior Board of Indian Appeals. 
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Clearer Guidance 
Needed on Evidence 
Required for 
Recognition Decisions 


While we found general agreement on the seven criteria that groups must 
meet to be granted recognition, there is great potential for disagreement 
when the question before the BIA is whether the level of available 
evidence is high enough to demonstrate that a petitioner meets the 
criteria. The need for clearer guidance on criteria and evidence used in 
recognition decisions became evident in a number of recent cases when 
the previous Assistant Secretary approved either proposed or final 
decisions to recognize tribes when the staff had recommended against 
recognition. Much of the current controversy surrounding the regulatory 
process stems from these cases. 


For example, concerns over what constitutes continuous existence have 
centered on the allowable gap in time during which there is limited or no 
evidence that a petitioner has met one or more of the criteria. In one case; 
the technical staff recommended that a petitioner not be recognized 
because there was a 70-year period for which there was no evidence that 
the petitioner satisfied the criteria for continuous existence as a distinct 
community exhibiting political authority. The technical staff concluded 
that a 70-year evidentiary gap was too long to support a finding of 
continuous existence. The staff based its conclusion on precedent 
established through previous decisions in which the absence of evidence 
for shorter periods of time had served as grounds for finding that 
petitioners did not meet these criteria. However, in this case, the previous 
Assistant Secretary determined that the gap was not critical and issued a 
proposed finding to recognize the petitioner, concluding that continuous 
existence could be presumed despite the lack of specific evidence for a 70- 
year period. 

The regulations state that lack of evidence is cause for denial but note that 
historical situations and inherent limitations in the availability of evidence 
must be considered. The regulations specifically decline to define a 
permissible interval during which a group could be presumed to have 
continued to exist if the group could demonstrate its existence before and 
after the interval. They further state that establishing a specific interval 
would be inappropriate because the significance of the interval must be 
considered in light of the character of the group, its history, and the nature 
of the available evidence. Finally, the regulations also note that experience 
has shown that historical evidence of tribal existence is often not available 
in clear, unambiguous packets relating to particular points in time. 

The department grappled with the issue of how much evidence is enough 
when it updated the regulations in 1994 and intentionally left key aspects 
of the criteria open to interpretation to accommodate the unique 
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characteristics of individual petitions. Leaving key aspects open to 
interpretation increases the risk that the criteria may be applied 
inconsistently to different petitioners. To mitigate this risk, BIA uses 
precedents established in past decisions to provide guidance in 
interpreting key aspects in the criteria. However, the regulations and 
accompanying guidelines are silent regarding the role of precedent in 
making decisions or the circumstances that may cause deviation from 
precedent. Thus, petitioners, third parties, and future decisionmakers, who 
may want to consider precedents in past decisions, have difficulty 
understanding the basis for some decisions. Ultimately, BIA. and the 
Assistant Secretary will still have to make difficult decisions about 
petitions when it is unclear whether a precedent applies or even exists. 
Because these circumstances require judgment on the part of the 
decisionmaker, public confidence in the BIA and the Assistant Secretary 
as key decisionmakers is extremely important. A lack of clear and 
transparent explanations for their decisions could cast doubt on the 
objectivity of the decisionmakers, making it difficult for parties on all sides 
to understand and accept decisions, regardless of the merit or direction of 
the decisions reached. Accordingly, in our November report, we 
recommend that the Secretary of the Interior direct the BIA to provide a 
clearer understanding of the basis used in recognition decisions by 
developing and using transparent guidelines that help interpret key 
aspects of the criteria and supporting evidence used in federal recognition 
decisions. The department, in commenting on a draft of this report, 
generally agreed with this recommendation. 


Recognition Process 
Ill-Equipped to 
Provide Timely 
Response 


Because of limited resources, a lack of time frames, and ineffective 
procedures for providing information to interested third parties, the length 
of time needed to rule on petitions is substantial. The workload of the BIA 
staff assigned to evaluate recognition decisions has increased while 
resources have declined. There was a large influx of completed petitions 
ready to be reviewed in the mid-1990s. Of the 55 completed petitions that 
BIA has received since the inception of the regulatory process in 1978, 23 
(or 42 percent) were submitted between 1993 and 1997 (see fig. 1). 


Page 5 


GAO-02-415T 




28 


Figure 1; Number of Petitioning Groups in Regulatory Process 

Number of Groups 
30 



1980 1982 1984 1986 1988 1990 1992 1994 1996 1998 2000 

Year 

Note: Status as of the fast day of each calendar year. 

Source: 8IA. 

The chief of the branch responsible for evaluating petitions told us that, 
based solely on the historic rate at which BIA has issued final 
determinations, it could take 15 years to resolve all the currently 
completed petitions. In contrast, the regulations outline a process for 
evaluating a completed petition that should take about 2 years. 

Compounding the backlog of petitions awaiting evaluation is the increased 
burden of related administrative responsibilities that reduce the time 
available for BIA’s technical staff to evaluate petitions. Although they 
could not provide precise data, members of the staff told us that this 
burden has increased substantially over the years and estimate that they 
now spend up to 40 percent of their time fulfilling administrative 
responsibilities. In particular, there are substantial numbers of Freedom of 
Information Act (FOIA) requests related to petitions. Also, petitioners and 
third parties frequently file requests for reconsideration of recognition 
decisions that need to be reviewed by the Interior Board of Indian 
Appeals, requiring the staff to prepare the record and response to issues 
referred to the Board. Finally, the regulatory process lias been subject to 
an increasing number of lawsuits from dissatisfied parties, filed by 
petitioners who have completed the process and been denied recognition, 
as well as current petitioners who are dissatisfied with the amount of time 
it is taking to process their petitions. 
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Staff represents the vast majority of resources used by BIA to evaluate 
petitions and perform related administrative duties. Despite the increased 
workload faced by the BlA’s technical staff, the available staff resources to 
complete the workload have decreased. The number of BIA staff members 
assigned to evaluate petitions peaked in 1993 at 17. However, in the last 5 
years, the number of staff members has averaged less than 11, a decrease 
of more than 35 percent. 

In addition to the resources not keeping pace with workload, the 
recognition process also lacks effective procedures for addressing the 
workload in a timely manner. Although the regulations establish timelines 
for processing petitions that, if met, would result in a final decision in 
approximately 2 years, these timelines are routinely extended, either 
because of BIA resource constraints or at the request of petitioners and 
third parties (upon showing good cause). As a result, only 12 of the 32 
petitions that BIA has finished reviewing were completed within 2 years or 
less, and all but 2 of the 13 petitions currently under review have already 
been under review for more than 2 years. 

While BIA may extend timelines for many reasons, it has no mechanism 
that balances the need for a thorough review of a petition with the need to 
complete the decision process. The decision process lacks effective time 
frames that create a sense of urgency to offset the desire to consider all 
information from all interested parties in the process. BIA recently 
dropped one mechanism for creating a sense of urgency. In fiscal year 
2000, BIA dropped its long-term goal of reducing the number of petitions 
actively being considered from its annual performance plan because the 
addition of new petitions would make this goal impossible to achieve. The 
BIA has not replaced it with another more realistic goal, such as reducing 
the number of petitions on ready status or reducing the average time 
needed to process a petition once it is placed on active status. 

As third parties become more active in the recognition process — for 
example, initiating inquiries and providing information — the procedures 
for responding to their increased interest have not kept pace. Third parties 
told us that they wanted more detailed information earlier in the process 
so they could fully understand a petition and effectively comment on its 
merits. However, there are no procedures for regularly providing third 
parties with more detailed information. For example, while third parties 
are allowed to comment on the merits of a petition prior to a proposed 
finding, there is no mechanism to provide any information to third parties 
prior to the proposed finding. In contrast, petitioners are provided an 
opportunity to respond to any substantive comment received prior to the 
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proposed finding. As a result, third parties are making FOIA requests lor 
information on petitions much earlier in the process and often more than 
once in an attempt to obtain the latest documentation submitted Since 
BIA has no procedures for efficiently responding to FOIA requests, staff 
members hired as historians, genealogists, and anthropologists are pressed 
into service to copy the voluminous records needed to respond to FOIA 
requests. 

In light of these problems, we recommended in our November report that 
the Secretary of the Interior direct the BIA to develop a strategy that 
identifies how to improve the responsiveness of the process for federal 
recognition. Such a strategy should include a systematic assessment of the 
resources available and needed that leads to development of a budget 
commensurate with workload. The department also generally agreed with 
this recommendation. 


In conclusion, the BIA’s recognition process was never intended to be the 
only way groups could receive federal recognition. Nevertheless, it was 
intended to provide the Department of the Interior with an objective and 
uniform approach by establishing specific criteria and a process for 
evaluating groups seeking federal recognition. It is also the only avenue to 
federal recognition that has established criteria and a public process for 
determining whether groups meet the criteria. However, weaknesses in 
the process have created uncertainty about the basis for recognition 
decisions, calling into question the objectivity of the process. Additionally, 
the amount of time it takes to make those decisions continues to frustrate 
petitioners and third parties, who have a great deal at stake in resolving 
tribal recognition cases. Without improvements that focus on fixing these 
problems, parties involved m tribal recognition may look outside of the 
regulatory process to the Congress or courts to resolve recognition issues, 
preventing the process from achieving its potential to provide a more 
uniform approach to tribal recognition. The result could be that the 
resolution of tribal recognition cases will have less to do with the 
attributes and qualities of a group as an independent political entity 
deserving a govemment-to-govemment relationship with the United 
States, and more to do with the resources that petitioners and third parties 
can marshal to develop successful political and legal strategies. 

Mr. Chairman, this completes my prepared statement. I would be happy to 
respond to any questions you or other Members of the Committee may 
have at this time. 
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Mr. Ose. Thank you, Mr. Hill. 

Our next witness is the Honorable Neal McCaleb, who is the As- 
sistant Secretary for Indian Affairs at the Department of the Inte- 
rior. Mr. Secretary, for 5 minutes, if you could summarize, that 
would be great. 

Mr. McCaleb. Good morning, Mr. Chairman, Congressman 
Shays. Thank you very much for the opportunity and privilege of 
being with you today and discussing this important process of Fed- 
eral recognition of Indian tribes. 

As was stated earlier, the recognition process conducted by the 
Bureau of Indian Affairs Branch of Acknowledgement and Re- 
search is a very serious activity in that, once a petitioning group 
is granted recognition, the tribe enjoys the unique sovereign-to-sov- 
ereign status with the U.S. Government that actually supersedes 
its relationship with State and local governments, giving it a 
unique privilege and exemption from certain State and local laws. 
It carries with it these immunities and privileges. So, the Bureau 
of Indian Affairs and the BAR have been deliberate in the process. 
We have developed these seven criteria which, although subject to 
interpretation, really do appear to me to be fairly objective. 

In my confirmation hearings, this issue was raised in the Senate 
about whether I thought it was appropriate to leave the recognition 
process with the BAR. My response at the time, having little 
knowledge of the process, but I still hold to that, is that, as imper- 
fect as it may have been, it occurs to me that the personnel, the 
staff and the organization, plus the backup of the legal counsel and 
the Solicitor’s Office with extensive experience and expertise in this 
area, probably ranks it as the most qualified group on the horizon 
to conduct the anthropological, genealogical, and historical re- 
search. The BAR makes recommendations to the Assistant Sec- 
retary for Indian Affairs, and that person renders a decision on the 
appropriateness in his judgment of the recognition process. 

The GAO audit, as just indicated, raised the issues of the pre- 
dictability and the timeliness of the recognition process. The pre- 
dictability is one that we have discussed at great length. Any 
judgmental process is subject to criticism in this highly controver- 
sial area. This has been made clear. The gaming aspects that have 
influenced this have made it a very, very controversial issue. 

We have responded to the GAO’s recommendations and we have 
indicated that we are going to do three things: To provide a clear 
understanding of the basis used in the recognition process. In other 
words, make it more transparent for all. This has been suggested 
in the GAO report; to develop a strategy that identifies how to im- 
prove our responsiveness to the petitioners and the people that are 
interested in the petition; and third, to establish a new program of 
how to improve performance under the Government Performance 
and Results Act. 

We expect to have these recommendations ready by the middle 
of April of this year, and to provide a strategic plan. 

As indicated, there are a lot of petitions on the desk. There are 
171 groups who have filed letters of intent. We actually have 14 
petitions that are active, and 9 others that are ready for active con- 
sideration. There is a considerable backlog of work. We do need ad- 
ditional personnel. It is not just a matter of funding. We have va- 
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cancies within the BAR that we have not filled that we have not 
been able to attract personnel to, for the salaried levels which we 
offer. It is not just somebody off the street that we want to train, 
but the credentials for these professionals are extremely important 
and they are high credentials. 

I think I will conclude my summary, Mr. Chairman, and answer 
any questions that you might have of me. 

[The prepared statement of Mr. McCaleb follows:] 
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Good morning, Mr. Chairman and Members of the Committee. I am pleased to be here today to 
speak on behalf of the Department of the Interior (Department) about the findings and 
recommendations of the General Accounting Office (GAO) following its year long review of the 
Federal acknowledgment process. In November 2001, the GAO issued its report entitled “Indian 
Issues: Improvements Needed in [the] Tribal Recognition Process” (Report). 


Background 

The Federal acknowledgment of an Indian tribe, which has inherent sovereignty and is entitled to 
a sovereign-to-sovereign relationship with the United States, is a serious decision for the Department 
and the Federal Government. It is important that a thorough and deliberate evaluation occur before 
we acknowledge a group’s tribal status, which carries with it certain immunities and privileges. 
These decisions must be fact-based, equitable, and thus defensible. The existing criteria should not 
be diluted in an attempt to quicken the pace of the process. 
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The Branch of Acknowledgment and Research (BAR), as part of the Bureau of Indian Affairs Office 
of Tribal Sendees, implements 25 CFR Part 83, Procedures for Establishing that an American 
Indian Group Exists as an Indian Tribe. The acknowledgment process is the executive branch's 
administrative process by which groups are given Federal recognition as Indian tribes and which 
makes them eligible to receive services provided to Indians. The BAR makes recommendations to 
the Assistant Secretary - Indian Affairs who acknowledges tribal existence and establishes a 
sovereign-to-sovereign relationship. 

By applying anthropological, genealogical and historical research methods, the BAR reviews and 
evaluates petitions for Federal acknowledgment of tribes. The BAR makes recommendations for 
proposed findings and final determinations to the Assistant Secretary - Indian Affairs, consults with 
petitioners and third parties, provides copies of the regulations and guidelines, prepares technical 
assistance review letters, maintains petitions and administrative correspondence files, and conducts 
special research projects for the Department. The BAR also performs other administrative duties 
which include maintaining lists of petitioners and responding to appeals, litigation, and Freedom of 
Information Act requests. 

The GAO Recommendations 

In its Report, the GAO recommended that F ederal acknowledgment decisions made in the regulatory 
process of the Department be more (1) predictable and (2) timely. We concurred with these two 
general recommendations. The GAO accepted the existence of an acknowledgment process within 
the Department, and suggested that improvements be made to that process. In our October 2001 
response to the GAO draft recommendations, we provided a detailed response which outlined the 
steps the Bureau of Indian Affairs (BIA) will take in order to analyze the resources required for this 
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function and to develop strategic action plans for implementing specific improvements in this 
process. We stated that these plans would take six months to develop, so we have not yet completed 
the planning process. 

More specifically, the Report recommended that the Department: (1) establish new Government 
Performance Results Act (GPRA) goals “to improve program performance;” (2) “provide a clearer 
understanding of the basis used in recognition decisions by developing and using transparent 
guidelines that help interpret key aspects of the criteria and supporting evidence used in federal 
recognition decisions,” and (3) “develop a strategy that identifies how to improve the responsiveness 
of the process for federal recognition.” 

Comments 

During my confirmation hearing, I was asked my opinion concerning the Federal acknowledgment 
process. I have been working within the Department and with the BIA since my confirmation in 
coming to some conclusions about the concerns that Tribal leadership, state governments, petitioning 
groups and others had shared with me about the process when I assumed the Assistant Secretary’s 
position. These concerns included: (1) identifying the impediments to the acknowledgment process; 
(2) identifying ways to improve the process from within the Department; and 3) identifying and 
implementing solutions for improving the process which would be equitable to all petitioners and 
interested parties, while maintaining the integrity of the process. 

The Report confirms that an important part of the solution is to increase the staff and resources 
devoted to reviewing acknowledgment requests. We all must look at the need for staffing and 
resources that certain bills have proposed for an alternative acknowledgment process. The workload 
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of the Branch of Acknowledgment and Research (BAR), including the number of petitions, FOIA 
requests, decisions, appeals, and litigation, has escalated in the past 10 years, cancelling out the 
improved efficiency of the process resulting from revisions to the regulations in 1 994 and from 
internal changes in 2000. 

Actions Taken bv the BIA 

• Develop a Strategy That Identifies How to Improve the Responsiveness of the Process for 
Federal Recognition 

By mid- April 2002, we will provide a strategic plan that includes an analysis of the acknowledgment 
workload, prepare a needs assessment, and develop a recommendation for staffing needs that will 
result in more timely decisions. 

• Increase the Human Resources within the BAR 

The Department has held several meetings to explore ways to increase the productivity of BAR and 
maintain the integrity of the Federal acknowledgment process. Our first concern is the lack of 
human resources and how it affects the speed of evaluating the petitions and the quality of the 
research. Currently, tire BAR has seven researchers on their nine person staff who perform this 
function. 

To maintain the confidence of the public in the acknowledgment decisions, petition documentation 
must be evaluated carefully under the regulations at 25 CFR Part 83. The BIA must maintain 
objectivity in the evaluation of petitions. It does not assume that the submissions and claims are 
accurate. An interdisciplinary approach is taken on each petition. A research team representing the 
disciplines of cultural anthropology, genealogy, and history is assigned to each petition. 
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I would also like to mention that the Department is reviewing a proposal from the BIA to restructure 
the Office of Tribal Services and make the BAR a separate and distinct division within that Office, 

• GPRA Goals 

The BIA has taken steps to revise GPRA goals for the acknowledgment process. In December, the 
BIA participated in the Departmental GPRA workgroup which will assist in establishing goals for 
the Department and its Bureaus, Offices, Divisions, and Branches. The BIA expects to establish 
these revised goals in late spring of 2002. 

* Provide a Clearer Understanding of the Basis Used in Recognition Decisions by Developing 
and Using Transparent Guidelines That Help Interpret Key Aspects of the Criteria and 
Supporting Evidence Used in Federal Recognition Decisions 

We believe that prior acknowledgment decisions, technical assistance meetings, as well as earlier 
court findings and statutes provide guidance to petitioners, interested parties, the BIA staff, and the 
Department’s decision makers. We agree that precedents can and should be made more readily 
available. 

By mid-April 2002, we will have developed a plan to make these precedents more accessible and 
to provide clearer guidelines to the regulations; thus ensuring consistency and improving public 
understanding of acknowledgment decisions. We included a number of steps within the GAO 
response that we will consider in the development of this plan. 
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• Other Avenues to Improve Responsiveness 

We are looking at alleviating other impacts on the process ( 1 ) by developing administrative changes; 
(2) by considering legislation establishing criteria, standards, and a sunset rule; (3) by proposing 
amendments legislative language to make petition materials publicly available; and (4) by addressing 
internal BIA management issues. 

Conclusion 

Thank you for the opportunity to testify on this issue. I will be happy to answer any questions you 
may have. 
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Mr. Ose. Thank you, Mr. Secretary. We appreciate your being 
here and spending time with us. 

Our third witness today is the director of Office of tribal Justice, 
Mr. Tracy Toulou. We appreciate your coming out and visiting with 
us. If you could summarize in about 5 minutes, that would be 
great. 

Mr. Toulou. Good morning, Mr. Chairman, members of the com- 
mittee. My name is Tracy Toulou and I am the Director of the Of- 
fice of Tribal Justice in the U.S. Department of Justice. Thank you 
for the opportunity to appear before you today to testify on the 
basic principles of Indian tribal sovereignty and Indian law as they 
relate to the issue of the acknowledgement of Indian tribes by the 
Federal Government. 

The overarching principle of Indian tribal sovereignty is that In- 
dian tribes pre-existed the Federal Union and draw their powers 
from their original status as sovereigns before the European arriv- 
al. Indian tribal sovereignty is a retained sovereignty, and it in- 
cludes all the powers of a sovereign that have not been divested by 
Congress or by the tribes’ incorporation into the Federal Union. As 
a result, tribal sovereignty is conferred upon the tribes through 
Federal recognition. Rather, Federal recognition is a process by 
which the Federal Government acknowledges that particular In- 
dian entities retain their sovereign status. 

Indian tribal sovereignty, like sovereignty in general, has two 
main components — an external one and an internal one. The exter- 
nal component of Indian tribal sovereignty relates to the ability of 
a sovereign entity to engage in relationships as a government with 
other entities. Indeed, the U.S. Constitution contemplates that In- 
dian tribes will engage in government-to-government relations with 
the United States as evidenced through the Treatymaking and In- 
dian Commerce Clauses of the Constitution. Thus, one feature of 
Indian tribal sovereignty is that all tribes will relate to the United 
States as sovereign governments. For the Federal Government’s 
part, recognition of an Indian tribe represents a determination that 
this type of bilateral relationship should exist between the Federal 
Government and a tribe. 

The internal component of tribal sovereignty relates to the tribes’ 
power and relation to their members and territory. As a matter of 
Federal law, Indian tribes have been deemed “unique aggregations 
possessing attributes of sovereignty over both their members and 
their territory.” 

I want to talk for a moment about the Federal acknowledgement 
process. Inherent in the Treatymaking and Commerce Clause pow- 
ers is the authority of the Federal Government to determine which 
entities government-to-government relations will exist. Courts have 
recognized that both political branches of the Federal Government 
have authority to make these determinations. 

For its part, Congress has the authority to determine appropriate 
subjects of the Indian Commerce Clause and Treatymaking powers. 
Courts give Congress broad deference in making these determina- 
tions, subject only to the requirement that they apply to distinctly 
Indian communities. It is worth noting that while the Supreme 
Court has expressly stated its ability to determine whether Con- 
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gress has over-stepped this bound, no court has ever overturned a 
congressional determination that an entity has tribal status. 

As with congressional power to recognize tribes, the Supreme 
Court has stated that the Executive power to determine tribal sta- 
tus is entitled to deference. The Secretary of the Department of the 
Interior has, by regulation, set forth criteria that are aimed at 
identifying groups that are sovereign tribes. The regulatory criteria 
include factors which determine which entity is in fact sovereign. 
While the Executive power to determine tribal status is presum- 
ably subject to at last the same constitutional limits that are im- 
posed on Congress, we are not aware of any court decision over- 
turning a determination by the Secretary that a group should be 
recognized as a tribe. 

Now I would like to turn to the effects of Federal recognition. 
When Interior makes a final determination to acknowledge an en- 
tity as a federally recognized Indian tribe, certain consequences fol- 
low. First, the tribe may exercise sovereign powers as a matter of 
Federal law. Second, the tribe has the same status as other feder- 
ally recognized tribes unless limited by Federal law and becomes 
eligible to enter into bilateral government-to-government relations 
with the United States. 

Briefly, turning to those sovereign powers, a federally acknowl- 
edged tribe has sovereign immunity, may exercise jurisdiction over 
its territories and establish tribal courts, may assert jurisdiction 
over Indians who commit criminal offenses in Indian Country, and 
may otherwise exercise their sovereign authority except as limited 
by Federal law. 

Next, the relationship with the Federal Government. Federal ac- 
knowledgement entails the existence of a trust relation between 
the United States and the tribes. Congress has itself declared that 
the trust responsibility includes protection of the sovereignty of 
each tribal government. The United States provides assistance to 
the tribes and their members in a variety of forms. In many cases, 
the United States provides direct service to the Indian tribes and 
their members. In others, the United States provides assistance 
through grants and other funding mechanisms. Like nearly every 
Federal agency, Department of Justice participates in this relation- 
ship. 

With respect to direct services, the Department of Justice inves- 
tigates and prosecutes serious crimes in most areas of Indian Coun- 
try. The Department also provides grants and other assistance to 
tribal law enforcement agencies and tribal justice systems. Addi- 
tionally, the Department protects tribal sovereignty in the courts 
and does so in litigation by representing the Federal Government 
in suits and as amicus curiae in cases involving tribal regulatory, 
adjudicatory, and tax jurisdiction, and that includes a tribe’s sov- 
ereignty to exercise jurisdiction in domestic relations cases involv- 
ing tribal members. 

In closing, the Department supports the tribal sovereignty and is 
committed to working with federally acknowledged tribes on a gov- 
ernment-to-government basis. Again, I thank you for the oppor- 
tunity to testify today. I would welcome any questions. 

[The prepared statement of Mr. Toulou follows:] 
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Mr. Chairman, Mr. Vice-Chairman, members of the Committee, my name is Tracy Toulon and 
I am the Director of the Office of Tribal Justice in the United States Department of Justice. Thank you 
for the opportunity to appear before you today to testify on the basic principles of Indian tribal 
sovereignty and I ndian law as they relate to the issue of the acknowledgment of Indian tribes by the 
Federal Government. 

Legal Principles Behind Indian Tribal Sovereignty 

The over-arching principle of Indian tribal sovereignty is that Indian tribes pre-existed the 
federal Union and draw their powers from their original status as sovereigns before European arrival. 
Indian tribal sovereignty is a retained sovereignty, and includes all the powers of a sovereign that have 
not been divested by Congress or by tribes’ incorporation into the federal Union. As a result, tribal 
sovereignty is not “conferred” upon tribes through federal recognition. Rather, recognition is a process 
by which the Federal Government acknowledges that particular Indian entities retain this sovereign 
status. 

Indian tribal sovereignty, like sovereignty in general, has two main components -- an external 
one and an internal one. The external component of Indian tribal sovereignty relates to the ability of the 
sovereign entity to engage in relations as a government with other entities, indeed, the U.S. 
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Constitution contemplates that Indian tribes will engage in government-to-govemment relations with the 
United States as evidenced through the Treaty-making and Indian Commerce Clauses of the 
Constitution. Thus, one feature of Indian tribal sovereignty is that Indian tribes will relate to the United 
States as sovereign governments. For the Federal Government's part, recognition of an Indian tribe 
represents a determination that this type of bilateral relationship should exist between the Federal 
Government and a tribe. 

The internal component of tribal sovereignty relates to the tribes' powers in relation to their 
members and territory. As a matter of federal law, Indian tribes have been deemed “unique 
aggregations possessing attributes of sovereignty over both their members and their territory.” The 
sovereign powers of tribes include: (I) the power to determine their own form of government, (2) 
define the conditions of membership in the tribe, (3) regulate domestic relations among its members, (4) 
prescribe rules of inheritance, (5) levy taxes on members and persons doing business with members or 
on tribal lands. 16) control entry onto tribal lands, (7) regulate the use and distribution of tribal property, 
and (8) administer justice among members of the tribe, this latter power including the right to prescribe 
laws applicable to Indians within their jurisdiction and enforce those laws by criminal sanctions. The 
governmental, political character of Indian tribes has been found by the Supreme Court to provide the 
constitutional foundation for the many statutes which provide benefits to Indians. 

Of course, a tribe may choose not to exercise any of these powers. An element of sovereignty 
is the ability to make choices about what powers to exercise. Tribes retain the sovereign prerogative to 
not exercise any of the powers I have described above without ceding their right to exercise them in the 
future. In addition. Congress has authority to expand or limit tribal authority. 
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The Federal Acknowledgment Process 


Inherent in the Treaty-making and Commerce Clause powers is the authority of the Federal 
Government to determine with which entities these govemment-to-government relations will exist. 
Courts have recognized that both political branches of the Federal Government have authority to make 
these determinations. 

For its part. Congress has the authority to detennine appropriate subjects of the Indian 
Commerce Clause and Treaty-making powers. Courts give Congress broad deference in making these 
determinations, subject only to the requirement that they apply to “distinctly Indian communit[ies]. ' It is 
worth noting that although the Supreme Court has expressly stated its ability to determine whether 
Congress has over-stepped this bound, no court has ever overturned a congressional determination that 
an entity has tribal status. 

As with congressional power to recognize tribes, the Supreme Court has stated that the 
Executive power to determine tribal status is entitled to deference. The Secretary of the Department of 
the Interior (the Secretary) has, by regulation, set forth criteria that are aimed at identifying groups that 
are sovereign tribes . 1 The regulatory criteria include factors which determine whether an entity is in fact 


1 Congress has affirmed Interior’s authority to determine which entities are federally recognized tribes and 
affirmed the Secretary’s current list of federally recognized tribes in the Federally Recognized Indian Tribe List Act of 
1 994. Courts have consistently deferred to the Secretary’s determinations under the List Act. At Congressional 
direction, DOI periodically updates this list in the Federal Register. The most current list was published in March 
2000. See Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of Indian 
Affairs, 65 Fed. Reg. 13,298 (March 13,2000). 
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sovereign. While the Executive power to determine tribal status is presumably subject to at least the 
same limits that the Constitution would impose on Congress, we are not aware of any court decision 
overturning a determination by the Secretary of the Interior that a group should be recognized as a 
tribe. In fact, the three acknowledgment decisions challenged on the merits have been upheld by the 
courts. 

Like other decisions that the Secretary of the Interior makes, the Secretary is bound to apply 
her own regulations. Her determinations are subject to challenge under the Administrative Procedures 
Act (APA) with regard to whether a group has properly been denied, or granted, acknowledgment. A 
decision may be overturned under the APA if it is “dearly erroneous,” “arbitrary or capricious” or 
“contrary to law.” In sum, the criteria set forth for reviewing decisions under the APA, in conjunction 
with the criteria set forth in the Secretary’s regulations, form the primary basis for determining whether 
an acknowledgment decision is proper. Together, they provide for judicial scrutiny of the Secretary’s 
acknowledgment decisions. It is not for the Department of Justice to speak to the strength of evidence 
needed under the regulations. The agency tasked with the acknowledgment process, the Department 
of the Interior, is in the best position to speak to the evidence needed to fulfill the criteria. 

Effects of Federal Recognition 

As tire foregoing discussion makes clear when Interior makes a final determination to 
acknowledge an entity as a federally recognized Indian tribe, certain consequences follow. First, the 
tribe has the same status as other federally recognized tribes unless limited by federal law and becomes 
eligible to enter into bilateral government-to-government relations with the United States. Second, that 
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tribe may exercise sovereign powers as a matter of federal law. 

Federal acknowledgment also entails the existence of a relationship of trust between the United 
States and the tribe. Congress has itself declared that the trust responsibility “includes the protection of 
the sovereignty of each tribal government." Indian TribaUustice Support Act, 25 U.S.C. § 3601(2). 

The United States provides assistance to tribes and their members in a variety of forms as directed by 
Congress or by regulation, as well as in furtherance of responsibilities undertaken by the United States 
in treaties. In many cases, the United States provides direct services to Indian tribes and their 
members. In others, the United States provides assistance through grants and other funding 
mechanisms to the tribes to carry' out tribal programs or exercise their own tribal authority. 

A federally acknowledged tribe, thus, has sovereign immunity, may exercise jurisdiction over its 
territory and establish tribal courts, may assert jurisdiction over Indians who commit offenses in Indian 
country, may administer funds under the Indian Self-Determination and Education Assistance Act of 
1 975, 25 U.S.C. §§ 450-450n, may obtain other federal benefits and may exercise their sovereign 
authority except as limited by federal law. Like nearly every federal agency, the Department of Justice 
participates in this relationship. With respect to direct services, the Department of Justice invesligates 
and prosecutes serious crimes by Indians in most areas of Indian country. In Indian country, the 
Department also has exclusive jurisdiction to prosecute crimes by non-Indians against Indians and 
shares jurisdiction with tribes to prosecute crimes by Indians against non-Indians in Indian country 
except where Congress has delegated that authority to states. The Department also provides grants 
and other assistance to tribal law enforcement agencies and tribal justice systems. Inn 2002, the 
Department ot Justice will provide about $121 million in grant funding for Indian country criminal justice 
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programs. To be eligible for grants that the Department administers, an entity generally must be a 
federally recognized Indian tribe or sanctioned by one. 

Additionally, the Department’s operating bureaus are engaged in a range of activities benefitting 
tribal governments, such as the investigation, prosecution, and incarceration of serious offenders; and 
protecting tribal sovereignty in the courts by representing the Federal Government in suits or as amicus 
curiae in cases involving tribal regulatory, adjudicatory, and tax jurisdiction, including a tribe’s 
sovereignty to exercise jurisdiction in domestic relations cases involving tribal members. Such activities 
will total approximately $116 million in 2002. 

Conclusion 

In closing, the Department supports tribal sovereignty and is committed to working with 
federally acknowledged Indian tribes on a government-to-government basis. Again, I thank you for the 
opportunity to testify today. I would be happy to answer any questions. 
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Mr. Ose. Thank you for joining us this morning. 

We are going to go to questions. I know that some of the mem- 
bers have competing commitments. Mr. Shays, for 5 minutes. 

Mr. Shays. Thank you. Mr. McCaleb, in February 2000, your 
predecessor, Kevin Gover, unilaterally issued a directive that made 
significant changes in the acknowledgement process. It is my un- 
derstanding this directive affected the rights of petitioners and in- 
terested parties but no notice was given and no public comment 
was requested. By terminating the right of interested parties to 
comment prior to a proposed acknowledgement finding once the pe- 
titioner goes under active review, BIA is ultimately limited to inde- 
pendent research ultimately favoring petitioners with financial 
backing. Are you anticipating this directive to be withdrawn or for 
a public review process to take place? 

Mr. McCaleb. There has been no discussion about withdrawing 
that directive. I am certainly open to the review of the content of 
that directive. 

Mr. Shays. Is it the practice of your department to issue direc- 
tives without allowing for public comment? 

Mr. McCaleb. No, it is not. 

Mr. Shays. OK. It may be a good directive, it may not be, but 
it would seem to me that you would want to have public comment 
on it and review. So I would request that you at least look at that 
issue, if you would. 

Mr. McCaleb. So noted. 

Mr. Shays. During the Clinton administration, an Executive 
Order was issued to recognize the Duamish Indian tribe in the 
State of Washington — I hope I am pronouncing that right, D-U-W- 
A-M-I-S-H. 

Mr. McCaleb. Duwamish. 

Mr. Shays. Duwamish tribe had made an application for recogni- 
tion and followed all standard procedures. Shortly after the Bush 
administration came to power, a second Executive Order was 
issued rescinding recognition. Can you explain to me the factors 
that led to the decision to rescind the recognition order? On what 
grounds was the application for recognition denied, and what new 
evidence has come to light since the Clinton administration deci- 
sion? 

Mr. McCaleb. The decision was a preliminary decision, I believe. 
On the review of the Bureau of Acknowledgement and Research, 
the case they made, I think there were three specific criteria which 
the tribe did not meet. And on that basis, I rendered the decision 
to 

Mr. Shays. Were there a number of Executive Orders issued like 
this one? Was this the only one, or were there others as well for 
recognition? 

Mr. McCaleb. I think there may have been two others issued 
that have been subsequently dealt with by this administration. 

Mr. Shays. In the budget that the President has submitted to 
Congress, have you asked for more personnel? 

Mr. McCaleb. In this budget we have not asked for more person- 
nel. 

Mr. Shays. Did you make a request for more personnel? 

Mr. McCaleb. I did not. 
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Mr. Shays. Tell me why. 

Mr. McCaleb. It is a matter of priorities, Congressman. We have 
a very limited budget that has to extend and provide things, in- 
cluding education, law enforcement, welfare to individuals who are 
in need of that, and a variety of other services that we are cur- 
rently inadequately supplying. It has been estimated by the tribal 
leadership, the tribal budget advisory board that our total budget 
right now is something less than a third of what the needs are. 
And it is just a matter of prioritization for us at this point. Plus, 
we have not been able to fill the vacancies that we have. 

Mr. Shays. Why is that? 

Mr. McCaleb. Because we have not had qualified respondents. 

Mr. Shays. Are you paying the amount of money that you need 
to be paying? 

Mr. McCaleb. Well, apparently not, Congressman. But we are 
paying what is allowable for us, the maximum allowable for us to 
pay under the provisions of the Office of Personnel Management. 

Mr. Shays. I guess, though, that you let them off the hook, be- 
cause if you do not tell them that you cannot fill these positions 
and they do not know why you cannot fill these positions, they are 
not going to be able to make the kind of decisions they need to 
make. 

Mr. McCaleb. Well, we are still trying to fill the positions, and 
we have some interested applicants now for two of the vacancies. 

Mr. Shays. What concerns me is that you are basically making 
decisions to make — well, I can only relate it to my State because 
that is what I know. These are billion dollar operations profit. Rec- 
ognition makes some not a millionaire, but makes them billionaires 
over time. And so they have tremendous incentive to use all the re- 
sources necessary to win approval and to hire the best and the 
brightest. And it would seem to me like a no-brainer for the admin- 
istration to want to have some of the best and brightest be able to 
respond. And you do have some of the best and the brightest but 
you do not have enough of them. 

Mr. McCaleb. That is correct. 

Mr. Shays. And what you just said, “that is correct,” to me is al- 
most astounding that you would not say that we need more people 
to do the job. Now, if you were a supervisor, who would you present 
your budget to? 

Mr. McCaleb. The Office of Management and Budget. 

Mr. Shays. No. Does your budget go to the Secretary or does 
it 

Mr. McCaleb. It goes to the Assistant Secretary for Policy Man- 
agement and Budget within the Department of the Interior. 

Mr. Shays. But what you are saying to me is that you have not 
asked the Assistant Secretary within the Department of the Inte- 
rior for the people necessary to do the job. So how does that person 
know you need those people? 

Mr. McCaleb. She would not unless I made the request. 

Mr. Shays. And so you told us you need it, and you told us you 
did not make the request because there were other things that had 
priorities. But I think you would at least put them on notice. This 
is going to blow up in your face. 
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Mr. McCaleb. One of the responsibilities that I have is to allo- 
cate the probable anticipated resources that we are going to receive 
and prioritize how that money is going to be utilized. 

Mr. Shays. See, I think that is a different issue. I think the issue 
is that you need to make the request necessary and then if you fail 
to get what you need, then you allocate what you are given. 

Mr. McCaleb. Congressman, I do not intend to be argumen- 
tative, but I can make that same case. 

Mr. Shays. I do not mind arguing. I think it is a losing argu- 
ment. 

Mr. McCaleb. I could make that same case, that same rationale 
for any one of a dozen areas that affect the safety, health, and wel- 
fare of Indian people. 

Mr. Shays. Are you meaning to tell me that in the safety, health, 
and welfare that you need more people? 

Mr. McCaleb. Yes. 

Mr. Shays. Well then you need to make that request. This is like 
basic. This is like really basic. If the person in the know does not 
make the request, then what is the point of our going to the appro- 
priators to say you need the money? How do they know if you have 
not even made the request? 

Mr. McCaleb. We have made requests that are substantially 
higher than the amount of money that was approved by the Office 
of Management and Budget. 

Mr. Shays. OK. Let me back up a second, and I will not dwell 
too much longer on this. I had a lot of other questions I wanted 
to ask, but this is kind of to me like basic 101 Management. You 
have a moral obligation to do your job. We have a moral obligation 
to do our job. It strikes me that one of your moral obligations is 
to make an argument to the people that work in your Department 
that you do not have the people necessary to do the job. Do you 
have the people necessary to do the job in a timely fashion on rec- 
ognition? 

Mr. McCaleb. In consideration of the backlog, no, we do not. 

Mr. Shays. Absolutely not. So it strikes me that you need to 
make that case. Then if someone else along the way says, you know 
what, you have given us a lot of priorities, I know you are asking 
for a lot, I understand why you are asking for all of this, but we 
simply cannot afford it. That is their decision. And then you make 
the best of what you have got of a pretty bad decision. But you 
have taken everyone else off the hook, including Congress, includ- 
ing us, because we can basically say the people running the De- 
partment did not ask for the money. 

My time has passed. I will just come back. 

Mr. Ose. We will have a second round if the Members choose. 

Mr. Cannon. 

Mr. Cannon. Thank you, Mr. Chairman. I have only a minor dis- 
agreement with my colleague. I do not think Congress so much is 
on the hook as the American people on these kinds of issues. That 
is why the budgeting process is so significant. 

I know, Mr. McCaleb, that you are aware of the tribe or a situa- 
tion in southern California which involves a health clinic which 
was taken into trust for seven tribes but which was titled only to 
one tribe, that was the Cuyuah tribe. And now that tribe intends 
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to build a casino on the property, and that despite the objections 
of the other tribes that were involved that do not have title to that 
property and also all the local congressional delegation, in fact. 
Duncan Hunter, who is our colleague here, introduced a bill to pre- 
vent that transition in use from happening last year and the bill 
passed the House unanimously. Now I understand that your agen- 
cy may be getting ready to approve the change in the land use de- 
spite all this opposition. That is not exactly the issue we are deal- 
ing with today, but I think it is related and speaks to many of the 
same points. 

As you know, I think, Mr. McCaleb, I am not a fan of Indian 
gaming, which is about a $12 billion a year industry, and that is 
why some of these questions are so intense, but I do support the 
idea, as you know, of tribal sovereignty. As a member of the Re- 
sources Committee, I deal with these issues more than I think 
most Members in Congress. But when abuses like this one that I 
have just described happen, it makes it harder for those of us who 
set aside our distaste for gambling in the name of tribal sov- 
ereignty to continue. In this case, it seems to me that a tribe is tak- 
ing advantage of what amounts to an administrative convenience 
to build a casino. It is on land that is 40 miles from the reservation 
and on land that was never intended for anything other than a 
health clinic. 

Congressional support of tribal sovereignty is a tenuous thing. I 
would like to continue personally my support for it, but I am sure 
you can see how abuses like this make it harder for us to accept 
and defend the idea. I hope in this specific instance, and in any 
similar instance in the future, your agency will exercise restraint 
and discretion. To do otherwise may, I think, undermine congres- 
sional support for the whole entire idea of sovereignty. 

What is the current thinking on that little piece of property? 

Mr. McCaleb. Congressman, as I understand it, there is consid- 
erable dissention within the seven tribes about the conversion of 
the use of the land from a clinic facility to a gaming facility. How- 
ever, the issue before us is not the change in land use of that par- 
ticular property; they have the authority to do it, as I understand 
it. What they have done, the tribe that is promoting the gaming fa- 
cility wants to build a substitute clinic on an alternative site which 
they have bought in fee-simple and want us to take into trust. That 
is the issue that is really before us. 

Mr. Cannon. I recognize the importance of that issue and hope 
you will be thoughtful in the process. 

If I could move to another question that I think Congressman 
Otter was going to address, and I do not know that one as well, 
but apparently you have an issue regarding contacts by Park Place 
with the White House. Apparently, in June 2000, the CEO and 
general counsel of Park Place held a 1-hour private meeting with 
Vice President Gore at the Pierre Hotel. Are you familiar with this 
issue? 

Mr. McCaleb. I am not familiar with those circumstances, no, 
sir. 

Mr. Cannon. This is the issue of the Mohawk tribal 

Mr. McCaleb. I am familiar with the St. Regis Mohawk con- 
troversy involving Park Place, yes. 
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Mr. Cannon. Are you familiar with the article in the Boston 
Globe on October 30, 2001, that lays out a history of what they call 
improper contacts? 

Mr. McCaleb. No, sir. I have not read that. 

Mr. Cannon. I will make that part of the record and get that to 
you. 

Mr. Ose. Without objection. 

Mr. Cannon. Thank you, Mr. Chairman. 

[The information referred to follows:] 
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Casino case raises issues of money, politics 

Contributions coincide with favorable decisions 

By Sean P. Murphy, Globe Staff, 10/30/2001 

M ONTICELLO, N. Y. - Arthur Goldberg, owner of Caesars, 

Bally's, and other casinos in Atlantic City, knew a threat when he 
saw one: When an Indian tribe, the St. Regis Mohawks, announced 
plans last year to build a casino in Monticello -an hour closerto New 
York City than his casinos - Goldberg knew his business would suffer. 


But Goldberg, a fund-raiser for the Democratic Party, had friends in 
high places. Pretty soon he was arranging meetings with President Bill 
Clinton and Vice President A1 Gore. Then came a cascade of "soft 
money" contributions to the Democrats. 

Over a five-month period following the April 2000 announcement of 
the Mohawk casino deal, Clinton's Bureau oflndian Affairsmade 
several unusual decisions helpful to Goldberg. First, the bureau 
withdrew the federal government’s longstanding support for the . group 
of Mohawks who planned the casino in Monticello; instead, the bureau 
backed a group of tribal leaders allied with Goldberg; and finally, the 
bureau intervened to help-prevent the enforcement of a Mohawktribal 
court's $1.8 billion judgment against Goldberg for interfering in tribal 
affairs. 

On the very day - Oct. 6, 2000 - that the Bureau of Indian Affairs 
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issued a letter declaring that the tribal court had no authority, 
Goldberg's company contributed $ 10,000 to the Democratic National 
Committee. It was the second time a Goldberg contribution was 
registered on the day of a decision favorable to him. 

Now, 12 months after Goldberg's.death and nine months after the end 
of the Clinton administration, the original Mohawk leaders are 
challenging the Bureau of Indian Affairs' actions in court. The outcome 
could determine the flow of potentially billions of dollars in gaming 
revenues. 

fin the fast-growing world of Indian gaming, with annual receipts now 
over $12 billion, decisions made by political appointees in the Bureau 
of Indian Affairs can clear the way for tribes to build casinos, or block 
them entirely. 

In the Clinton administration, the Bureau of Indian Affairs was headed 
by Kevin Gover and his top deputy, Michael J. Anderson, bothfbrmer 
Clinton-Gore fund-raisers. Their decisions spuming the 
recommendations of staff genealogists to approve tribes for gaming 
have come under sharp scrutiny by Congress and the Bush 
administration. 

But no case has raised the issue of money and politics in Indian gaming 
more directly than that of the St. Regis Mohawks. 

"Arthur Goldberg reached right into the government to protect his 
Atlantic City casinos by controlling gaming in New York state," said 
Robert Berman, a businessman who headed the group planning the 
Mohawk casino at the Monticello Raceway . "It’s obvious that if you put 
a casino up here, Atlantic City has problems." 

Declared Berman, "Goldberg bought access to the top political 
decision-makers and got the results he wanted." 

But representatives of Park Place Entertainment, the casino company 
that Goldberg once headed, strongly object. They say the Bureau of 
Indian Affairs withdrew its support for the group of Mohawk leaders 
allied with Berman because of a lack of popular support for that tribal 
government. 

Any suggestion the BIA switched sides "as a result of political 
contributions is utterly without factual foundation and is absurd," a 
lawyer for Park Place said. 

Gover, the former BIA head, also insists his decision was not 
politically influenced. 

The Mohawk have been recognized by the United States as a sovereign 
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nation for over 200 years on their vast Akwesasne Reservation, which 
-stretches from -the northern Adirondack Mountains in New York into 
Quebec. 

In the late 1980s, dire economic conditions on Indian reservations 
prompted Congress and the Supreme Court to give their blessings to 
Indian casinos. 

By the mid '90s, New York state officials, who watched with 
frustration as New Yorkers crossed state lines to spend ever-increasing 
sums in Atlantic City and at the new Indian gaming palaces in 
Connecticut, recommended that tribes be invited to open casinos in the 
most economical ly distressed areas of New York, such as the Catskill s, 
where once-magnificent resorts are now shuttered. The state could 
share as much as 25 percent of the gross, as Connecticut does from its 
Indian casinos. 
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An opportunity 
for investors 

Non-Indian investors such as Berman jumped at the chance to recruit a 
tribe into the Catskills. Tribes such as the Oneida, Cayuga, and Seneea 
were courted by investors like royalty. 

Berman signed an agreement with the Mohawks, purchased the 
racetrack in Monticello, and set about wending his way throughyears 
of environmental reviews. 

But not without catching the eye of casino-magnates Donald Trump 
and Goldberg, each of whom controlled about one-third of the $4 
billion Atlantic City market. Goldberg's friend, Senator Robert 
Torricelli, Democrat of New Jersey, came out publicly against 
Berman's deal. 

Trump last year paid a $250,000 fine to the New Y ork Lobbying 
Commission for failing to publicly disclose his.role in trying to. 
undercut public support for the Catskills deal by giving a negative 
portrayal of the Mohawks in advertisements. 

On the Mohawk reservation, meanwhile, the Bureau of Indian Affairs 
worked to adopt a written constitution and an independent judiciary. 
Elected by a slim majority and recognized by the bureau, the new 
constitutional government faced an immediate challenge from the 
previous government, in which power was concentrated in the hands of 
three chiefs. The chiefs charged that a 51 percent majority was needed 
for passage of the constitution. Only 50.9 percent voted for it. 

The Bureau of Indian Affairs stood firm with the constitutional 
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government through several years of appeals, but eventually, in 1 999, a 
federal judge ruled that 50.9 percent did not equal 51 percent, even in a 
practical sense, and cited the three chiefs' growing popular support. 

The bureau began the process of appeal, and, in internal documents 
authored by federal prosecutors acting on. behalf of the bureau, the 
judge's decision was called "erroneous.” By then, Berman was within 
months of approval to convert the raeetraek into a casino. Berman had 
agreed in writing to work with whichever tribal leaders prevailed in the 
legal wrangling. 

Shift comes 

suddenly 

But then something unexpected happened. A week after the Berman 
group received final Bureau of Indian Affairs approval for the casino, 
the three chiefs' government, in power pending the appeal, abandoned 
Berman and signed with Goldberg's company, which promised a bigger 
casino on a different site, once he had received the necessary state and . 
federal approvals. 

Stunned, the tribe's constitutional government vowed to fight. 

Gover, then the head of the Bureau of Indian Affairs, acknowledged 
last week that he felt pressure "by both sides" for and against the appeal 
- which now would determine whether Berman's or Goldberg's faction 
controlled the tribe. Gover said it was a-ctose decision, but he decided' 
the three chiefs had gained more popular support. 

"We made the. decision on the merits," he said. "There was nothing 
nefarious about it;" 

Gover, a lawyer/lobbyist who was appointed to the Bureau of Indian 
Affairs' top job after years of fund-raising for Clinton, is now 
representing gaming tribes for a Washington law firm. While in office, 
he said, he made it a point not to know who was making political 
contributions. Asked about Arthur Goldberg, he said he didn't know 
who he was. 

But Berman and the Mohawks' constitutional government find that 
response isn't credible. Documents indicate that while Gover was 
weighing his decision on the appeal, Goldberg was reaching out to his 
many political contacts. In June 2000, Torricelli and Jon Corzine, then 
running for Senate in New Jersey and a recipient of campaign 
contributions from Goldberg, arranged meetings for Goldberg with 
Clinton and Gore, according to written phone logs kept by Goldberg's 
secretary and subpoenaed by the New York Lobbying Commission. 
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A series 
of donations 

On June 28, 2000, for example, Corzine left a message with Goldberg's 
secretary saying that he "does not mean to be pushy but he has to know 
before the meeting with the president if he can count on you for 
$16,000." In fact, Goldberg contributed $16,000 to the Democratic 
Senatorial Campaign Committee on Aug. 30, 2000, the day a court 
official accepted the Bureau of Indian Affairs' request to drop the 
appeal. The records of donations are listed by the Center for 
Responsive Politics,.a nonpartisan. Washington-based group that posts 
on its Web site political donations disclosed in Federal Election 
Commission records. 

A Corzine spokesman said Corzine never discussed any casino 
business with Goldberg. 

Earlier in the summer, a Goldberg company affiliate, the Hilton 
Flamingo, had given the Democratic Congressional Campaign 
Committee $25,000, and Hilton Hotels, from which Park Place 
originated and remains affiliated, contributed $10,000 each to the 
Democratic senatorial and congressional committees. 

Meanwhile, Goldberg’s company was trying to fight off a huge court 
judgment against it. A group of tribe members sued the company in 
Mohawk tribal court - a court set up with the help of the Bureau of 
Indian Affairs - saying the company had interfered with tribal business. 
The court agreed, setting.a whopping damage figure of $1 .8 billion in 
lost casino revenues. 

The three chiefs, with Park Place's encouragement, passed a resolution 
repealing the tribal court, according to documents. Still, a federal court 
judge refused to accept the repeal and ruled in favor of the judgment. 

On Sept. 22, 2000, the three chiefs met with Anderson, Gover's deputy, 
and asked for a letter stating that the tribal court had no authority in the 
eyes of the federal government. 

Three days later, the wife of Goldberg's general counsel, Clive 
Cummis, contributed $5,000 to the Democratic Naional Committee; on 
Sept. 26, the three chiefs' lawyer, Bradley Waterman, contributed $500 
to the DNC; and.one day Later, Cummis and. his law firm each 
contributed $5,000 to the Democratic National Committee, and Hilton 
Hotels contributed $2,000 to the Democratic Congressional Campaign 
Committee. 
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On Oct. 6, Anderson sent his letter saying the tribal court had no 
authority, and Goldberg's company contributed $10,000 to the 
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Democratic National Committee. 

Anderson's letter was immediately used by Goldberg's lawyers fighting 
to get the $1.8 billion judgment against the company dismissed. The 
case is now p.ending.before a federal, appeals court. Anderson has. gone, 
on to a job as a Washington-based lawyer/lobbyist, and in fact has 
worked clpsely with the three chiefs since leaving office. 

Anderson did not return phone calls. Representatives of Clinton, Gore, 
and Torricelli did not respond to questions. 

But in Monti cello, where a casino was supposed to open in spring 
2002, there is suspicion. Goldberg's plan for a casino in the Catskills 
still lacks the necessary approvals. 

Unemployments high.. Times are hard. Many contend that Goldberg 
never intended to build a casino, so long as he could stop the one 
planned by Berman, thus assuring Atlantic City's rule over the New 
York gambling market. 

"People wanted the casino for the jobs," said Valerie Caruso of 
Monti cello. "We'rean impoverished community. But somehow it. got 
taken away, and I know politics had something to do with it, 
somehow." 

Waterman, the lawyer for the three chiefs, said there was no connection 
between the soft money contributions by Park Place and its associates 
and a desire to affect Bureau of Indian Affairs policy. "I've never heard 
any suggestion of an attempt to influence the bureau," he said. 

Asked about his own $500 contribution, Waterman said he did so 
because he supported A1 Gore for president. 

Sean P. Murphy can be reached at srnurphytaS.globe.com . 
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Mr. Cannon. Would you please enumerate, and I suspect you 
cannot do that here, but you would look for and communicate back 
to the committee all the communications between the BIA and the 
White House, the Democratic National Committee, the Democratic 
Senatorial Committee, or the DCCC, the Congressional Committee, 
relating to the dismissal of the Ransom v. Babbitt appeal or 
issuance of the Anderson letter? 

Mr. McCaleb. Yes, sir, as directed. 

Mr. Cannon. And would you also consider whether the content 
of the Anderson letter was subjected to the review practices and 
procedures of the BIA? What is the legal status of the Anderson 
letter at this time, do you happen to know? 

Mr. McCaleb. No, sir, I do not. 

Mr. Cannon. OK. And then finally, if you could 

Mr. McCaleb. I am advised that there is extensive litigation on 
this issue. 

Mr. Cannon. Yes, there has been a great deal. Although I am 
not so much interested in litigation as in the BIA’s practices, and 
not your practices under your direction, but its historic practices. 

Mr. McCaleb. I understand. 

Mr. Cannon. And finally, does the BIA recognize the Mohawk 
tribal court created under the Judiciary Act of 1994 by the former 
three chief government? That may not be a question that you can 
answer here either. But if you would take a look at that, I would 
appreciate it. 

Mr. McCaleb. I would rather respond to that question in writ- 
ing. 

Mr. Cannon. OK. Thank you. I will get with Mr. Calvert and 
make sure he has copies of these questions. And we will make a 
copy of this article available for the record and get a copy of that 
article to Mr. Calvert also. 

Mr. McCaleb. Very well. 

Mr. Cannon. Thank you, Mr. McCaleb. I appreciate your atten- 
tion. You have got a very difficult job where lots of money is push- 
ing lots of different ways and you have got the interests of real 
human beings who suffer or not depending upon decisions that you 
make. I do not begrudge you that job. I wish you the best and hope 
you feel our support here in difficult circumstances. 

Mr. McCaleb. Thank you, sir. 

Mr. Cannon. Thank you, Mr. Chairman. I yield back. 

Mr. Ose. Thank you, Mr. Cannon. 

I want to ask a few more questions that are more basic to this 
issue. Mr. Toulou, I have looked at the statute conferring the tribal 
recognition process on the Assistant Secretary, or at least on the 
BIA, and I am still confused. What is the statutory basis on which 
Congress has conferred this authority to some other party? 

Mr. Toulou. I think the statutory basis would be 25 USC 2 and 
9. And in shorthand, 25 USC conveys upon the Assistant Secretary 
the management of Indian affairs, and 25 USC 9, if I am not incor- 
rect, would allow him to promulgate regulations in furtherance of 
that responsibility. There are a large number of statutes and regu- 
lations that require there be recognized tribes to carry out the du- 
ties, provide resources and services to the tribes. And so I think as 
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a necessary reaction to those statutory provisions, 2 and 9 allows 
the Secretary to promulgate the regulations. 

Mr. Ose. The reason I asked the question is in your testimony 
you cited a 1994 law passed by Congress to have the Secretary of 
the Interior publish a list of federally recognized tribes. But the 
BIA’s regulations were promulgated in 1978. I am trying to figure 
out how the 1994 List Act gives the authority to the Secretary. 

Mr. Toulou. I do not think the 1994 List Act does give the au- 
thority. It provides weight to that authority. But that authority ob- 
viously pre-exists and I think it pre-exists the regulations that 
were promulgated in 1978. It is just at that point in time the De- 
partment took it upon themselves to regularize and codify those 
procedures. 

Mr. Ose. So it is not the List Act that you are relying on? 

Mr. Toulou. No. And if you would like, we certainly can provide 
more in-depth analysis in writing. 

Mr. Ose. So you are saying that it is not a separate constitu- 
tional power vested in the administration to recognize these tribes; 
it is a statutory power given to them by Congress. 

Mr. Toulou. Certainly, the power is delegated by Congress. Mr. 
Chairman, I would appreciate the opportunity to respond to this 
more fully. 

Mr. Ose. All right. You can understand I am trying to get to the 
heart of 

Mr. Toulou. I do understand. I think there is definitely the dele- 
gation to do that. But let me respond more fully in writing. 

Mr. Ose. All right. Mr. McCaleb, there is a statement in your 
testimony, “The existing criteria should not be diluted in an at- 
tempt to quicken the pace of the process,” meaning the recognition 
process. 

Mr. McCaleb. Correct. 

Mr. Ose. What do you mean when you say “diluted”? 

Mr. McCaleb. I do not think we should eliminate any of the 
seven mandatory criteria that are currently in place because they 
have been applied for some time and that is the basis on which 
tribes have been recognized. I think that they are objective criteria 
that can be fairly interpreted. 

Mr. Ose. Do all of the criteria have to be met in the judgment 
of the administration, or a preponderance of them? 

Mr. McCaleb. All of them. 

Mr. Ose. All of them. 

Mr. McCaleb. All seven. 

Mr. Ose. Now has that been the history of this since 1978 that 
all of them have to be met? 

Mr. McCaleb. I do not know about since 1978, but in the last 
decade. 

Mr. Ose. The reason I asked that question is I read the same ar- 
ticles in part cited by Mr. Cannon, and it appeared to me that in 
some instances the Assistant Secretary in the previous administra- 
tion had waived certain requirements. Is that accurate? 

Mr. McCaleb. That is accurate. The Assistant Secretary has 
waived in the past some of these requirements. That has not been 
the case in this administration. 
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Mr. Ose. It would seem to me that, in effect, would be a new rule 
then in terms of tradition and practice, if not case law or standing, 
that instead of having to meet all of the criteria, you only had to 
meet a set number of them. Has the BIA looked at that in terms 
of complying with the due process requirements when you change 
a rule? 

Mr. McCaleb. Not to my knowledge. 

Mr. Ose. I see my time has expired. We are joined by Mr. Dun- 
can of Tennessee. Would you care to take a moment? No? Mr. 
Shays. 

Mr. Shays. Thank you. Mr. McCaleb, I would like to just kind 
of conclude my concern and have you tell me if it is off-base and 
then what the solution is. And I state up front, I think you are run- 
ning a Department that is woefully underfunded in so many dif- 
ferent ways and I think you could almost fund any part of it more 
and deservedly so. So we are not going to have a debate about that. 
But I am going to just take one part, and that is the recognition 
part. 

My understanding is there are about 550 recognized tribes in the 
United States right now, some really big ones and obviously some 
very small ones. And it is my understanding that there are over 
200 groups in various stages of application within the BIA. 

Mr. McCaleb. There are 171 petitions, I think. 

Mr. Shays. OK, 171. How many of those are at a point where 
you can review their application? 

Mr. McCaleb. There are 23. 

Mr. Shays. Twenty-three that are kind of active. 

Mr. McCaleb. Yes. 

Mr. Shays. OK. And of those 23, how long does it take and how 
many people have to get involved in reviewing this application? 
This is obviously not a 4-month process. It takes a year of totally 
dedicated time on the part of staff, or what? 

Mr. McCaleb. Well it takes about 2 years under optimum cir- 
cumstances to process an application, and that means to gather the 
necessary evidence if that information is fairly available. 

Mr. Shays. And how many people have to devote their time dur- 
ing that 2 years? 

Mr. McCaleb. We have two teams of three members and then 
we have some administrative staff. 

Mr. Shays. So you have two teams. And how many reviews can 
a team do in the course of a year? 

Mr. McCaleb. It depends upon the application. The history has 
been somewhere between three and four are completed, because 
they are working on some of them concurrently. 

Mr. Shays. Right. So, basically, each team can make a decision 
on about three a year. 

Mr. McCaleb. No. I probably misstated that. 

Mr. Shays. I do not mind if you want to consult someone, be- 
cause I realize there may be someone who would have more. Take 
your time. 

Mr. McCaleb. Mr. Fleming corrected me. He said one team will 
get about one decision a year, or the two teams we have will get 
two decisions per year. 
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Mr. Shays. How many new cases will be ready for disposition in 
the course of a year? You have lots of applications. How many more 
will be ready to go in the next year? 

Mr. McCaleb. Is the question over and above the 23, how many 
we anticipate? 

Mr. Shays. Exactly. We are going to dispose of two, but how 
many more will be put in the in box? 

Mr. McCaleb. Mr. Fleming advises me that for the last year we 
have not had any petitioning group complete their applications. 

Mr. Shays. How many are waiting for completion? 

Mr. McCaleb. There are 23. 

Mr. Shays. No. There are 23 that are waiting for disposition. 

Mr. McCaleb. Yes. 

Mr. Shays. How many are in the process looking to 

Mr. McCaleb. We have 171, but maybe all they have done is 
sent a letter in that says, “We think we are a tribe.” 

Mr. Shays. No. I do not want that answer because that is not 
accurate. Not all 171 have sent in a letter. You have some that 
have been there for years with work in process, with folders that 
would fill cabinets. 

Mr. McCaleb. There are 65 partially documented. 

Mr. Shays. So it is very likely that you are going to get at least 
two more in the next year. So we are going to lose ground, not gain 
ground, correct? That is pretty clear. People are nodding their head 
behind you. We are going to lose ground, not gain ground. 

Mr. McCaleb. I think that is a reasonable assumption, yes. 

Mr. Shays. Now the problem I have is you have well-paid attor- 
neys backing up these applications who are going to court and they 
are making the argument before the court that your agency is not 
properly disposing of these cases and denying them their rights. 
And you have got a lot of inpatient judges. For instance, in Con- 
necticut we have the Golden Hill Paugusetts that have laid claim 
on practically half my district, the district I represent, and we have 
a judge who is beginning to believe that he may have to take uni- 
lateral action because the Bureau is not doing its job. What is the 
solution in a case like that? 

Mr. McCaleb. We will have to have additional personnel in 
order to dispose of these cases that are pending more rapidly. 

Mr. Shays. I would like to make this request if I could through 
you, Mr. Chairman. I would like to know specifically how many 
cases are active; how many cases are potential — you have answered 
them but I would like it in writing; how many more we think will 
be added in the next few years and what we think the gain or loss 
in terms of cases will be; and how long it will take to do the poten- 
tial number that exist out there. We have had others who have ex- 
pressed those opinions. I would like to know what you all feel. And 
then I want to know what the Department intends to do about it. 
And it cannot be that we are not going to do anything. 

Mr. McCaleb. We will respond to that question in writing, Con- 
gressman. 

Mr. Shays. All right. In my next round I would love to ask the 
other two witnesses to comment on these questions. Thank you. 

Mr. Ose. Thank you, Mr. Shays. Mr. Duncan. 



65 


Mr. Duncan. Thank you, Mr. Chairman. Mr. Shays has asked a 
lot of the questions that I was going to ask. But what I am wonder- 
ing about is are you going to try to speed up this process any or 
is there any plan? I am not saying speed up approval. Sometimes 
some of these groups maybe should be turned down. But we have 
seen over the past several years a judge with one law clerk can 
look at this material and make decisions within weeks or months. 
And you have got all these bureaucrats down there working on 
this, supposedly, and they cannot make a decision in years. Some- 
thing is wrong. Something is wrong with that. 

So it looks to me like this whole process needs to be speeded up, 
and it could be. I bet if you were being paid like real estate agents 
and you would not be paid unless you made a sale, if you were 
being paid on the basis of getting this work done, these approvals 
and disapprovals would be coming out very, very quickly and they 
would not be sitting around for years. 

Mr. Ose. Would the gentleman yield on that? 

Mr. Duncan. Yes. 

Mr. Ose. I do not think we want to pay on a commission basis 
here. [Laughter.] 

Mr. Duncan. Well, I am just saying that if they were being paid 
on the amount of work that was being produced, these files would 
not be sitting around all this time. I think you should be very em- 
barrassed to be up here and tell us. I am not saying all of these 
should be approved. People can rationalize or justify anything and 
if you do not have enough work, maybe that is the problem, maybe 
there is not enough work and so you are trying to drag out the 
work that you have. I have a hard time understanding when I am 
told that you have got some of these applications that have been 
sitting around for years and then you tell Congressman Shays, the 
impression I get, that you do not have any intention or plan to 
speed up this process at all. I think it is ridiculous. 

Mr. McCaleb. No, I did not mean to convey that. In fact, I said 
we would have a strategic plan by the middle of April that defines 
what the need is for total human resources and financial resources 
in order to expedite the plan. 

Mr. Duncan. I see that there are 559 tribes. It seems to me like 
there are almost more tribes now than there were when we just 
had Native Americans here in this country. I guess some of these 
people would not even be applying if there were not a financial in- 
centive to do so. But I am wondering, I see where a couple of the 
tribes are huge but then there is one tribe that is as small as like 
one family. Do you ever have any of these tribes that are de-listed 
or de-certified or that go out of existence? 

Mr. McCaleb. Yes. That has happened in the past. In fact, about 
1978 I think is when the first list of federally recognized tribes was 
published and there were some tribes that were not listed at that 
point and have since made application to be acknowledged as a 
tribe. There were 220-odd tribes recognized at one time when the 
Alaskan villages were all federally recognized as tribes in the ear- 
lier part of the last decade. 

Mr. Duncan. All right. Well we have got a couple of votes going 
on. Thank you, Mr. Chairman. 

Mr. Ose. Thank you, Mr. Duncan. 
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We do have two votes that are scheduled. We have got 7 minutes 
left on this vote. One is for passage and I do not know what the 
other one is. We are going to recess and come back. I do not know 
what the status on the second vote is. Typically, it is a 5-minute 
vote. So this might be 10, 15 minutes. I have some questions also. 
So we are going to go ahead and recess. Appreciate your patience. 

[Recess.] 

Mr. Ose. We are going to reconvene here. 

I have a number of questions here. I want to start with Mr. Hill. 
Mr. Hill, the same question I put to Mr. Toulou having to do with 
the manner in which these recognitions transpire in terms of the 
seven criteria. If the practice is that the applicant tribe has to meet 
the seven criteria and then the process changes so that you no 
longer have to meet the seven criteria but some can be waived, is 
that in effect a rule that has to go through due process? 

Mr. Hill. Well, the process calls for meeting all seven criteria. 
Under the current process, the Assistant Secretary has the discre- 
tion of granting recognition even if the criteria are not met. That 
is just the way this process has been set up and has been carried 
out. 

Mr. Ose. In effect, we have set up a system then that allows sig- 
nificant variability in how this or that band or tribe or group might 
seek recognition; is that what you are saying? 

Mr. Hill. There appears to be variability not only outside the 
process, but even within the process there has been what appear 
to be a number of inconsistencies in terms of whether criteria have 
been met or not. Some of these criteria are very difficult to docu- 
ment and provide evidence over the many years that they have to 
basically show proof or evidence that they have met these criteria. 

Mr. Ose. Well, as you might imagine, my concern is that the 
process not be arbitrary or capricious. Yet what you are describing 
for me is a system that offers ample opportunity, absent someone 
of extremely high moral standards, for an arbitrary or capricious 
decision. Am I missing something here? 

Mr. Hill. I do not think you could ever devise a process that is 
going to be black or white, yes or no. There is a lot of judgment 
that has to be rendered on these petitions individually. And here 
again, most of the controversy, most of the concern focuses on is 
there sufficient evidence to demonstrate that the criteria has been 
met? In most of the cases the key factor here is proving or dem- 
onstrating continued existence over this entire period of time. 

There has been a recent case where there was a gap in terms of 
the petitioner being able to prove existence over a 70 year period. 
When things like this occur, the BAR staff say they rely on prece- 
dence, they look back at precedence to determine whether or not 
prior decisions have rendered the recognition or not rendered it. In 
this particular case, the BAR felt that with this 70 year period, 
they proposed that the tribe not be recognized. The Assistant Sec- 
retary looked at the same evidence and basically concluded that 
there was sufficient evidence in his mind that the criteria had been 
met and he basically proposed that the recognition be given to the 
tribe. So there are a lot of judgments that are being exercised here. 

Mr. Ose. So we had a factual, presumably factual, conclusion on 
staffs part that one of the seven criteria had not been met, and 
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then we had an over-rule as to whether or not that was an accept- 
able piece to this application? 

Mr. Hill. That is correct. And the difference of opinion, if I could 
expand 

Mr. Ose. But before you leave that point 

Mr. Hill. Sure. 

Mr. Ose. I am looking at a list of the criteria for tribal recogni- 
tion, the seven items. And what you are suggesting is that some 
are more important than the others. But I do not see any delinea- 
tion of priority within statute or regulation. 

Mr. Hill. No. I did not say some are more important than oth- 
ers. All of them under the process need to be met. But there are 
a few of the criteria that it is just very difficult to demonstrate that 
the criteria has been met. And it all deals with the sufficiency of 
evidence. 

Mr. Ose. Right. My time has expired. I am going to go to Mr. 
Shays for 5 minutes. 

Mr. Shays. Thank you, Mr. Chairman. Mr. Hill, let me continue 
with you or Mr. Toulou, either one of you. I would like you to re- 
spond to the questions that I was asking Mr. McCaleb. I would like 
to know your sense of what you are hearing and what it means. 

Mr. Hill. I am sorry, could you repeat the question. 

Mr. Shays. Sure. I asked Mr. McCaleb a number of questions. 
You were sitting right next to him. I want to know, you were hear- 
ing these answers, you are head of the GAO, I want to know what 
that told you. What did you learn from the discussion that we had? 

Mr. Hill. Well, if I may go first, I think Mr. McCaleb realizes 
he has got a problem here in terms of being able to effectively and 
efficiently implement this process. We are encouraged that he 
agreed with the findings we had in our report, which basically indi- 
cated that these problems focused on the need for guidance or 
guidelines to interpret various aspects of the criteria, as well as 
providing sufficient resources so that they can process these peti- 
tions more efficiently and effectively. 

Mr. Shays. Speak to the last one. How will he have more re- 
sources if he does not ask for them? 

Mr. Hill. Well, I would defer to Mr. McCaleb on that. I am en- 
couraged from the standpoint 

Mr. Shays. No. No. I am sorry, that is just not going to hold. You 
have made a report about the Bureau of Indian Affairs and they 
commented on it, and your answer to me was really what he said 
to you in your report. Is it not meaningless to say they agree with 
the report if they are not going to ask for the people necessary to 
do the job? Does it not make it almost absurd? Can he do the job 
without the people? 

Mr. Hill. He cannot do the job any better than they are doing 
it now unless there are more people added. That is right. 

Mr. Shays. Right. Are things getting better or are they getting 
worse? 

Mr. Hill. Things are getting worse. 

Mr. Shays. OK. So it is really bad now and things are getting 
worse. 

Mr. Hill. Correct. 
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Mr. Shays. And you have told me he agrees with your report. 
And you have just heard him say basically under oath that he did 
not request — it is not necessary it was under oath, that is disingen- 
uous, I apologize — but you basically heard him respond to our ques- 
tioning that basically said that he has other priorities and that he 
did not request any more personnel. How will he get the job done 
if he does not have more personnel? 

Mr. Hill. He will have a difficult time getting the job done bet- 
ter. There are things that could be done to improve the efficiency, 
but he will need more resources. But with that said, I must defer 
from the standpoint we did not do an audit of the prioritization of 
resources for the entire BIA. Mr. McCaleb is dealing with a lot of 
significant Indian issues right now. I am encouraged by the 
fact 

Mr. Shays. How is that relevant to what we are talking about? 
Asking for something does not mean you get it. But how does his 
superior know you need it if you do not ask for it? 

Mr. Hill. I would agree with you there. Hopefully, in the plan 
that they are coming out with in April, our understanding is that 
will be covered in this plan and they will identify what the re- 
source needs are. 

Mr. Shays. Let me ask you something. Based on your report, 
which they agreed with, did they have to wait till April to know 
they need more people? 

Mr. Hill. No. They should have known that. 

Mr. Shays. OK. And they in fact do know it. So there is nothing 
that prevented them from asking for more people. Now I might 
have to go up the chain of command to find out where it stopped, 
and, in the end, I might have to come up to the chain of command 
where it stopped in Congress because the administration did their 
job and asked for the resources necessary and Congress did not do 
its job in giving the resources it needs. But right now, if the person 
in charge is going not to ask for it, we are going to have a big prob- 
lem. So, the bottom line to your testimony is that you believe they 
need more people. Correct? 

Mr. Hill. That is correct. 

Mr. Shays. OK. And without more people, things will get worse 
rather than better as it relates to the recognition process and the 
ability to bring down the numbers? 

Mr. Hill. Yes. That is correct. 

Mr. Shays. Mr. Toulou, I am getting you a little out of your terri- 
tory here and you are another department, so I am not going to ask 
you quite the same question. You do not have oversight of this of- 
fice, is that correct? 

Mr. Toulou. That is correct. 

Mr. Shays. Tell me what your role is in terms of oversight. Basi- 
cally, it is only those Indian tribes that are federally recognized? 

Mr. Toulou. That is correct. 

Mr. Shays. Right. So all the applicants you basically have no 
contact with, right? 

Mr. Toulou. They might at one time. I have not had any contact 
with them. 

Mr. Shays. No. I understand. OK. 
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Mr. Toulou. Generally, no. Generally, our relationship is with 
federally recognized tribes pursuant to the government to govern- 
ment relationship. 

Mr. Shays. Mr. McCaleb, what are we going to expect when you 
do this report that is coming out in April? Is this going to be a stra- 
tegic plan for your entire office? 

Mr. McCaleb. No. It is the strategic plan as it relates to the 
Branch of Acknowledgement and Research. 

Mr. Shays. So it is just the recognition side? 

Mr. McCaleb. Yes. It deals directly with the content of the GAO 
report. 

Mr. Shays. OK. I want to compliment you for the fact that you 
have come into a traumatized agency and I understand that you 
have had to look at a lot of decisions that were made by the pre- 
vious administration. What are you doing to ensure that the politi- 
cal process of who gave what contribution to whom will have no im- 
pact on the recognition process? 

Mr. McCaleb. First of all, I have tried to insulate myself from 
that information so that there can be no question about whether 
or not my office is influenced. If you do not know, then you obvi- 
ously cannot be influenced. 

Mr. Shays. Good enough. 

Mr. McCaleb. But much greater than that, I think we are devel- 
oping a pretty high standard of objective evaluation of these cri- 
teria and are trying to adhere to that. I am personally not becom- 
ing involved with the petitioners so that I do not unduly have my- 
self influenced or prejudiced before I get the report from the 
Branch of Acknowledgment and Research. 

Mr. Shays. Mr. Chairman, my time has expired. I just have one 
5 minute more segment. Should I 

Mr. Ose. That will be fine. We will come around again. 

Mr. Shays. OK. Good. 

Mr. Ose. Thank you, Mr. Shays. 

I am going to ask a couple of questions regarding unfunded man- 
dates. Mr. Hill, Mr. Simmons testified about significant frustration 
at the State and local level in terms of being able to participate in 
the process. In the GAO’s review of the process, did you find any 
concerns about how the Bureau dealt with State or local govern- 
ment? 

Mr. Hill. Well, the way the process currently works now, the 
public really does not have a lot of access to the process until after 
the BAR has a proposed finding and it is published in the Federal 
Register. Then the public has so many days in which to analyze the 
information that is put out and give their input to the process. 
Well, in a lot of cases, that timing is too late in the process. So the 
public wants to access the process earlier and the way they do that 
is through Freedom of Information Act requests. 

Mr. Ose. What do you mean, “it is too late in the process”? 

Mr. Hill. Well, with the amount of information that has to be 
considered, and with the difficulty of getting some of that informa- 
tion, it is not that readily available, you have to get it through the 
BIA, the people we spoke to, the State and local communities that 
we spoke to basically felt that they did not have sufficient time 
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that late in the process to really do the job they needed to do, do 
the analysis they needed to do and get their comments in. 

So, to intervene earlier in the process, they basically go through 
the Freedom of Information Act process to request information 
from BIA. And this complicates the problem, because now you have 
got the BAR staff, that is already understaffed, over-worked, being 
pulled off and responding to these Freedom of Information Act re- 
quests on a case-by-case basis and having to deal with that process 
and get that information out to the public. 

So it is a very inefficient process. And I could see where the 
State and local communities are being frustrated in terms of like 
they feel they are being shut out of the front end of this process. 

Mr. Ose. Within the process itself, is there some prohibition on 
involving State or local government at an earlier stage? 

Mr. Hill. I believe that was imposed by BIA as part of the 

Mr. McCaleb. If that is the case, it happened prior to this ad- 
ministration. 

Mr. Keep. The regulations actually provide for giving notice to 
the State and the Attorney General when the petition is received. 
Connecticut has a particular problem in that they have counties 
and they may not get the information from the State. 

Mr. McCaleb. This is Mr. Scott Keep from the Solicitor’s Office 
at the Department of the Interior. 

Mr. Ose. I appreciate it. I am going to note for the record that 
you were sworn in also at the same time. Is that accurate? 

Mr. Keep. Yes, Mr. Chairman. 

Mr. Ose. Many of these applications are received years before a 
decision is finally announced or published. I am trying to figure out 
what is the constraint here on State and local government partici- 
pating? I mean, a FOIA is a pretty aggressive action. It is kind of 
like I have reached the end of my rope or I am pulling the last of 
my hair out, so to speak. 

Mr. Hill. I think it is a question of what information from the 
petitioner is available when in the process. And I believe the bulk 
of the information from the petitioner is not available until the pro- 
posed finding has been published in the Federal Register. 

Mr. Ose. Is that accurate, Mr. McCaleb or Mr. Keep? Mr. Keep, 
if you would like to join us up here at the table. 

Mr. McCaleb. That is not my impression. Scott. 

Mr. Keep. Mr. Chairman, no, I think the information is avail- 
able, except the information with regard to genealogy, of course, is 
very private and is not available. Much of the other information is 
available; if they were to get a Freedom of Information Act request, 
as Mr. Hill has indicated, it would divert the staff from processing 
the petition. 

Mr. Ose. Do the FOIA requests 

Mr. Shays. Excuse me, Mr. Chairman. I do not think he is get- 
ting picked up on the recorder. Maybe he will identify himself. 

Mr. Ose. He has, it is Mr. Scott Keep. 

Mr. Shays. The recorder is not picking it up. I am sorry to inter- 
rupt, but we are having a problem. 

Mr. Ose. All right. Let’s go through this again. Identify yourself, 
tell us you have been sworn, and then answer the question. 
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Mr. Keep. Mr. Chairman, my name is Scott Keep. I am an attor- 
ney with the Department of the Interior and I have been sworn to 
tell the truth and the whole truth. 

Mr. Ose. All right. Now the question is, what is the prohibition 
on having State and local participate? The feedback has been, your 
testimony has been that the genealogical information, in particular, 
is very private, that some of the information is received incremen- 
tally. 

Mr. Keep. Correct. There is no statutory or regulatory prohibi- 
tion other than the constraints of the Freedom of Information Act 
on releasing information that would be an intrusion on an individ- 
ual’s privacy and the Privacy Act. But there are practical implica- 
tions because the information being received by the Branch of Ac- 
knowledgement and Research comes in over a period of time and 
at different times, and the petitioners are not required to notify 
other people, and we are not required to notify potentially inter- 
ested parties as each additional installment is received. 

Mr. Ose. The only requirement for notification is the publication 
in the Federal Register. 

Mr. Keep. Correct. Prior to the issuance of the proposed finding. 

Mr. Ose. Right. My time has expired. Mr. Shays. 

Mr. Shays. Thank you. Hopefully, this can be my last round. I 
just want to say that I consider myself a real ally with the Bureau 
of Indian Affairs on this one regard. I believe that tribes should go 
through the recognition process of the Bureau and that the Bureau 
needs to do its job. 

There are only two things that I fear. One is that we will by-pass 
the process through legislation on the floor of the House. So I have 
literally come to Washington on those days when that legislation 
comes up to oppose recognition on the floor and asking for a roll 
call vote. I want to make sure that whatever tribe is recognized 
goes through a fair process. Absolutely essential that be the case. 
And then if they are recognized, they deserve all the rights and 
privileges, whatever they may be. 

The other thing I fear is that which happened under the previous 
administration. Campaign contributions started to be donated and 
then we were hearing from the professionals that recommendations 
they had made were getting changed, distorted, as the result of 
who the applicant was and how much they contribute. And I think 
that story is fully documented. 

So, Mr. McCaleb, you impressed me that your interest was to 
make sure that the process be fair and that politics would stay out. 
What I want to ask you for the record is, have you been told by 
anyone of any contribution being donated by an applicant for rec- 
ognition? 

Mr. McCaleb. No. 

Mr. Shays. OK. And if that were to be said to you in a way that 
was suggesting that was important in terms of your recognition 
process, you had told me that you would go and tell the Secretary 
that you had been told this and thought it was inappropriate. I 
want to know if that is still your position. 

Mr. McCaleb. That is correct. 

Mr. Shays. OK. And I have total confidence that is the case. Now 
the only other thing then that would concern me, I should have 
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said three things, and that is that the court may decide that your 
agency has not been able to do its job and they may arbitrarily rec- 
ognize a tribe. My understanding is that basically the criteria can 
be ignored, you can ignore it. I am concerned that the court could 
order you to recognize a tribe based on a whole host of other fac- 
tors. And that is why I am trying to put in context my concern 
about why I think this is so essential that you get the resources 
necessary so no court can say you just are not able to do the job 
and we are going to step in. I am trying to give you a little under- 
standing of that concern. 

It is my understanding that you, later than I want, will be re- 
evaluating your needs. And is my understanding correct that what- 
ever your needs are you will convey them to your superiors and 
document that in writing? 

Mr. McCaleb. That is correct. I did not intend to convey that we 
were not going to ask for additional personnel in the future. I think 
our April strategic report will have a work force element in it that 
will show a need for a substantial increase in personnel. 

Mr. Shays. But you understand my concern. You have missed 
the budget year, so we are talking about not this October but you 
would be talking about the October a year from now. 

Mr. McCaleb. That is correct. 

Mr. Shays. And that could be deadly. And that is why you see 
a concern on my part. 

Mr. McCaleb. Well, we will have this report and the number 
that is requested is an additional 22, more than doubling, more 
than tripling, it is almost tripling our staff. 

Mr. Shays. And you may have to, it appears, if you are not get- 
ting the applicants, it may be that you are going to have to find 
ways to pay them more. 

Mr. McCaleb. Well, that is problematical because those jobs 
carry certain GS ratings, of course. 

Mr. Shays. I know. And I am suggesting to you that you reevalu- 
ate the job rating. These are people that are basically determining 
who is going to be a billionaire, because it is going to be based on 
their research and work. You need people who are paid a wage that 
I think will be able to confront the lawyers who may in fact force 
them to come in and respond to their recommendations in court. 
They need to be very capable people. 

Mr. McCaleb. Another alternative that we have been evaluating 
is outsourcing some of this activity. But there are certain inherent 
risks in that and the duration that it takes does not lend itself very 
well to outsourcing. However, we are looking at outsourcing some 
segments of the work in order to magnify our capability. 

Mr. Shays. I would just like to make one suggestion, ultimately. 
I think what Congress should basically be doing is that we should 
make a requirement that all potential applicants who are in the 
pipeline now or perceive that they may want to be an applicant in 
the years to come, that we set a deadline for all applicants and 
once that deadline is passed no more applicants can come. Then we 
look at whatever number we have, figure out what resources we 
need to plow through that, and then just do it. I know that is not 
your responsibility. But I am just telling you kind of where I am 
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coming from as someone who has watched this process for many, 
many years and is very concerned about it. 

I thank the chairman for his graciousness in letting me have 
more time. 

Mr. Ose. Thank you, Mr. Shays. Mr. Toulou, if I may, I under- 
stand Congress can recognize a group as a tribe, and I believe 
through the process BIA can recognize a group as a tribe. Can the 
courts do it also? 

Mr. Toulou. That is an interesting question. I was thinking 
through it as Mr. Shays asked it. I have serious reservations 
whether a court could unilaterally recognize a tribe. That being 
said, I think that overseeing an individual agency action or con- 
gressional action, the court might be able to drive certain portions, 
moving it along on a timetable or something of that sort. I think 
it would be very factually specific on a given case to say how much 
involvement the court could have in the recognition process. 

Mr. Ose. All right. So we do not know the answer to that ques- 
tion. We do not know whether a court could or could not. I mean, 
in effect, you are saying a court could by driving the process. 

Mr. Toulou. Well I think the court could be involved in the proc- 
ess. I do not think a court could just pick a group unilaterally and 
say, OK, you group of allegedly indigenous people are now a tribe. 
That is reserved to the Congress and the Indian Commerce Clause. 
I do not think that is constitutionally a power of the courts, no. But 
they could be involved in the process, yes, I think so. 

Mr. Ose. I do not know who to ask this question of. How many 
tribes were here prior to the white man? 

Mr. McCaleb. Well, in that there was no written historical 
record, that is a little difficult to estimate. 

Mr. Ose. Well you can see where my question goes. 

Mr. McCaleb. Yes. I understand. What we have to do in this 
process though is determine if these tribes were an indigenous peo- 
ple that have existed for a long time and whether they had a con- 
tinuous government influencing the membership of that tribe, not 
just a community of people who have decided that they probably 
had indigenous roots and claim sovereign status. Because the rela- 
tionship, as I understand it, and I am not a lawyer, but the rela- 
tionship is with the United States, by virtue of the Constitution Act 
and the Non-Intercourse Act which regulates transactions with In- 
dians, the special relationship is with those sovereign tribes that 
existed at those early times of our Government. And to my knowl- 
edge, nobody has ever quantified precisely what that is. We do 
know the tribes that we had treaties with and arrangements with. 

Mr. Ose. All right. And how many? Do we know what the num- 
ber was there? 

Mr. McCaleb. I do not off the top of my head, no. I’m sorry. 

Mr. Ose. Let me go on with my questions. Recognition of a tribe 
in a given geographic area confers status, any number of things. 
For the last year, Interior Secretary Norton has been advocating a 
philosophy at DOI focused on what she calls the “four Cs,” which 
are consultation, cooperation, and communication, all in the service 
of conservation; those being the four Cs. Does this philosophy of 
consultation, cooperation, and communication extend beyond con- 
servation to Indian affairs as well? 



74 


Mr. McCaleb. Absolutely. Mr. Chairman. There is an Executive 
Order that mandates consultation with tribes on any Federal ac- 
tion that may impact the tribe or tribes. 

Mr. Ose. What about local government? 

Mr. McCaleb. There is no mandate because there is not a gov- 
ernment-to-government relationship and the Bureau of Indian Af- 
fairs’ relationship is exclusively with federally recognized tribes. 

Mr. Ose. What I hear loud and clear, both from Mr. Simmons 
and Mr. Shays, is that somehow or another we have got to get 
these lines of communication open so that we can have more local 
or State involvement in the process in addressing whatever might 
be coming up or coming down the pike on tribal recognition appli- 
cation. So that is why I asked about the consultation issue, in par- 
ticular. I asked earlier is there a prohibition, is there a require- 
ment for consultation? 

Mr. McCaleb. With local governments? 

Mr. Ose. Yes. Local or State. 

Mr. McCaleb. No. 

Mr. Ose. There is neither a prohibition nor a requirement? 

Mr. McCaleb. No. 

Mr. Ose. So that might be one area 

Mr. McCaleb. Just a moment. He is making the point that we 
have to give notice. That is not consultation. 

Mr. Ose. But the notice is published in the Federal Register and 
what have you. 

Mr. McCaleb. Right. In a local newspaper also. 

Mr. Ose. Well, in 1995 Congress passed the Unfunded Mandates 
Reform Act, and one of the principal goals of that Act was to en- 
sure that the State and local governments are consulted before 
agencies issue mandates. Is recognition of a tribe a mandate? From 
a legal standpoint, Mr. Toulou, is recognition of a tribe a Govern- 
ment mandate? 

Mr. Toulou. I do not know for purposes of that particular bill 
whether it is a mandate. It certainly is a governmental action. I am 
just not familiar with the Unfunded Mandate Act. It is not an area 
of my expertise. 

Mr. Ose. Well, the Act specifies that “before establishing any reg- 
ulatory requirements that might significantly or uniquely affect 
small governments, the agencies shall develop a plan to enable 
small governments to provide meaningful and timely input in the 
development of the regulatory proposal.” So, if recognition of a tribe 
is mandated by a Federal agency action and has consequence in a 
local jurisdiction, how can the agency not comply with the Un- 
funded Mandates Act? 

Mr. Toulou. Without studying the Act further, it strikes me that 
act is designed to deal with legislation that deals specifically with 
that community. And while this may be an incidental impact, I am 
not sure how the Act and the judicial history of the Act afterwards 
balances incidental impacts. That would be my concern in answer- 
ing that, whether or not this is a direct impact or an incidental im- 
pact and how much the bill is intended to deal with those inciden- 
tal impacts. 
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Mr. Ose. Mr. McCaleb, has the agency had any deliberation on 
this as to whether or not Unfunded Mandates Act applies to the 
recognition of a tribe? 

Mr. McCaleb. Not to my knowledge. 

Mr. Ose. All right. So in terms of recognition of a tribe, are you 
aware of any plan at BIA for providing what I would call meaning- 
ful and timely input prior to publication in the Federal Register on 
a regular basis from local or State governments into the process? 

Mr. McCaleb. In other areas, yes, there is. Under active consid- 
eration right now, and it is very controversial, it has to do with the 
other major step of creating the territory of the tribe or taking land 
into trust status. We withdrew a new Federal regulation on this 
and published our intent to include a provision for notification to 
local governments when land is taken into trust outside of the ex- 
isting reservation boundaries. That regulation has not been pro- 
mulgated nor reviewed or commented on, but we have published 
our intent to do that. 

Mr. Ose. The publication says it is the intention of the agency 
to notice local and State governments at such time as land outside 
the historical 

Mr. McCaleb. The intent was not that specific. It just said that 
if the land is proposed to be taken into trust outside of the reserva- 
tion boundaries, it shall not adversely impact those communities. 
It does specify tests for evidence for both the tribe wishing to take 
land into trust and for the community who opposes it for whatever 
reason. 

Mr. Ose. This is kind of the intersection of Federal, State, and 
local law. 

Mr. McCaleb. It is, absolutely. 

Mr. Ose. This is the area I find most interesting. Because if ei- 
ther Congress or the agency confers tribal status on a group, then 
subsequent to that new tribe goes out and seeks to have land taken 
into trust on their behalf, that land may well be off the historical 
reservation but in the middle of an urban area, in which case a 
local government, depending on the State, may then be faced with 
a decision as to whether or not to allow the development of that 
property in whatever fashion. You can see my unfunded mandates 
issue. 

Mr. McCaleb. Absolutely. Yes. 

Mr. Ose. It is just a very ticklish question between Federal, 
State, and local government as to who has got control over that 
land. So I am asking again, what means of consultation exists? 

Mr. McCaleb. Well, I think that is what I am trying to respond 
to you. I am saying that one of the reasons that rule was with- 
drawn was to try to provide that method of notification and con- 
sultation between the community and the tribe to create some level 
of consensus on how that land was to be utilized. That is very con- 
troversial in the Indian community, it is also controversial in the 
non-Indian community, and it will be a subject of considerable dis- 
cussion as those rules are promulgated. But it is right on point of 
the issue that you are raising. 

Mr. Ose. Do you have any idea on the schedule when that re- 
vised proposal will appear in the Federal Register? 
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Mr. McCaleb. We had it scheduled before now, but we are in- 
volved in an extensive consultation schedule on the proposed reor- 
ganization of the trust asset management activities in the Bureau 
of Indian Affairs that has kept me on the road every week for the 
last 7 weeks. So it will probably be sometime later on this spring. 
I am sorry to be indefinite, but we do not have a specific date. 

Mr. Ose. All right. Hold on a minute. As you might have noticed, 
a number of Members from across the country have very specific 
interests here on this issue of tribal recognition. Given the time, 
what I would like to do is I want to go ahead and complete the 
hearing. But we have a lot of questions that did not get asked. So 
we are going to leave the record open for a period of time, 10 days. 
We are going to send you some questions subsequent to that time 
period, we hope you would answer in a timely fashion, and they 
might be technical, they might be very specific in terms of individ- 
ual Members’ districts, but we would appreciate your cooperation. 
We look forward to your responses. 

I do want to say I have learned an enormous amount. Normally, 
these things are somewhat dreary or dull. But I have learned an 
incredible amount today, and I appreciate you guys taking the time 
to come down and visit with us. This falls under the jurisdiction 
of this committee and we will be revisiting it. So, again, I thank 
you for testifying. I look forward to working with you in the future. 

Mr. McCaleb. Thank you, Mr. Chairman. 

Mr. Ose. This hearing is adjourned. 

[Whereupon, at 12:20 p.m., the subcommittee was adjourned, to 
reconvene at the call of the Chair.] 

[The prepared statement of Hon. John J. Duncan and additional 
information submitted for the hearing record follow:] 
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Hon. John J. Duncan, Jr. 

Opening Statement 
2/7/02 

Mr. Chairman, 

I want to thank you for holding this very 
important hearing on a process that has 
become far too bureaucratic for its own 
good. 

This issue of federal recognition of 
Indian tribes, and particularly the timeliness 
and consistency of the administrative 


process is a very important one. 
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As we all know, this Nation was, at one 
time, all Indian country. And while there 
are no tribes in my State of Tennessee which 
are recognized by the Department of the 
Interior as having a govemment-to- 
govemment relationship with the federal 
government, the issue of federal recognition 
is one with which Tennessee has some 


experience. 
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In 1985, one petitioner from Tennessee, 
called the Red Clay Inter-tribal Indian Band, 
was denied acknowledgment by the Interior 
Department. 

Currently, another group, the Cherokees 
of Lawrence County, TN, has submitted 
some documentation to the Branch of 
Acknowledgment and Research as evidence 
that they should be recognized as an Indian 


tribe. 
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The acknowledgment process appears to 
be possibly one of the most time-consuming 
decision-making processes of the federal 
government. I have often said that the least 
efficient, least economical way to do 
something is to let the federal government 
do it. This is an issue that needs addressed. 

Some petitioners, I understand, have 
submitted volumes and volumes of 
documentation to the BAR, only to have to 
wait for years or even decades for staff to 


become available to review this evidence. 



81 


During this time, elders of the tribe, 
who cany the history and customs and other 
live evidence of a tribal community, may 
pass away, and that valuable information is 
lost. 

Given this length of time, some 
petitioners have asked Congress to consider 
legislation to clarify or recognize their tribal 


status. 
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I don’t know about other members, but I 
am not convinced that I have the skills to 
evaluate the kinds of genealogical, 
historical, political and anthropological 
documentation that form the basis of vast 
material submitted as part of the 
acknowledgment process. 

Since there is an administrative process 
in place in the Department, I believe 
Congress should assist in making that 
process effective - providing it with staff 
and resources so that the Assistant Secretary 



83 


for Indian Affairs can carry out this 
responsibility delegated by the Secretary of 
the Interior. 

Mr. Chairman, thank you again for 
holding this very important hearing. I look 
forward to the testimony to be given today. 
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Introduction 


This investigation was initiated at the request of Secretary Gale Norton and 
Congressman Frank R. Wolf of Virginia who were concerned about a series of Boston 
Globe articles that covered allegations of misconduct by senior officials of the Bureau of 
Indian Affairs (BIA) during the final few months of the Clinton Administration. 
Specifically, the allegations involved irregularities in the tribal recognition process and 
concerns related to Indian gaming. The initial investigation was conducted between 
April 2001 and November 2001, in Washington, DC, Hammond, LA, and Albany, NY 
during which over fifty personal interviews were conducted. Several additional follow- 
up interviews took place during early January 2002. 

At the outset, in a meeting between the Office of Inspector General (OIG) and 
Congressman Wolfs staff, five issues were identified for investigation: 

1. Issue: Review the six tribal recognition decisions made by Clinton Administration 
BIA appointees that were contrary to the recommendations made by the career staff 
of the Branch of Acknowledgment and Research (BAR). 

> Finding in Brief: Using a consultant with questionable credentials to bolster 
their position, BIA officials Kevin Gover, Michael Anderson and Loretta Tuell 
were determined to recognize the six tribes that BAR had concluded did not meet 
the regulatory criteria. Gover issued four decisions contrary to BAR’S 
recommendation. Anderson attempted to issue two decisions, which were also 
contrary to BAR’S recommendation. In one instance, however, Anderson failed 
to sign the decision document prior to leaving office on January 19, 2001. With 
the knowledge of Deputy Commissioner M. Sharon Blackwell and other career 
Department of the Interior (the Department or DOI) employees, Anderson signed 
the decision document on January 22, 2001, subsequent to his leaving office, and 
therefore, without authority to do so. The Department of Justice declined 
prosecution against Anderson and Blackwell. 

2. Issue: Review the legal provisions that allow former BIA employees to represent 
Federally recognized tribes immediately upon departure from the government, and 
determine the nature of certain contacts by former DOI/BIA employees with current 
DOI/BIA employees. 

> Finding in Brief: Generally, former officers and employees of the United States 
employed by Indian tribes may represent the tribes in any matter pending before 
any government entity, as authorized by 25 U.S.C. § 450i (j). However, Hilda 
Manuel, former Deputy Commissioner for BIA, contacted employees within the 
Department on a matter that would not fall under 25 U.S.C. § 450i (j). In that 
instance, the Department of Justice declined prosecution against Manuel. 

3. Issue: Determine the effect of former Acting Assistant Secretary for Indian Affairs 
Michael Anderson’s January 19, 2001 riding approving an ordinance for “electronic 
pull-tab machine” gaming for the Seminole and Miccosukee Tribes. 


1 



86 


This report contains exempt information that is being withheld pursuant to exemptions (b)(6) 
and (b)(7)(C) of the Freedom of Information Act, 5 U.S.C. § 552. 


> Finding in Brief: As Acting Assistant Secretary, Anderson affirmed the decision 
of the National Indian Gaming Commission (NIGC) that the proposed “electronic 
pull-tab machine” gaming activities of the Seminole tribes were Class II and gave 
his approval to engage in these activities. Nonetheless, Anderson’s decision was 
rescinded to allow the present Solicitor and Assistant Secretary the opportunity to 
re-evaluate the decision. 

4. Issue: Assess the oversight role of the NIGC and review the management contract 
between the Mohegan Tribe and Trading Cove Associates (TCA) to determine 
whether it exceeded the 30% cap established by Congress. 

> Finding in Brief: The Indian Gaming Regulatory Act (IGRA) conveys to the 
NIGC the authority to oversee and regulate contracts between Indian tribes and 
management companies. The IGRA does not, however, convey authority to the 
NIGC to regulate agreements between tribes and “consultants.” Most tribes elect 
consulting agreements, and as such, are not subject to oversight by NIGC. Of the 
332 gaming operations nationwide, 301 operate without management contracts 
and thus, do not fall under the regulatory and enforcement authority of the NIGC. 
The management contract between the Mohegan Tribe and Trading Cove 
Associates exceeded the 30% cap and was controversial within NIGC. 

5. Issue: Determine the effect of former Deputy Assistant Secretary for Indian Affairs 
Michael Anderson’s October 6, 2000 letter concerning the Constitutional Government 
of the St. Regis Mohawk Tribe. 

> Finding in Brief: The letter from former Acting Assistant Secretary Michael 
Anderson merely affirmed the results of a Federal District Court ruling which 
effectively terminated recognition of the Constitutional Government of the St. 
Regis Mohawk Tribe. The letter, however, appears to have been issued without 
going through the official clearance process. 
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Summary of Findings 
1. Tribal Recognition Decisions 

Six tribal recognition decisions were the subject of investigation: 

• Eastern Pequot Petition 

• Paucatuck Eastern Pequot Petition 

• Little Shell Petition 

• Chinook Petition 

• Duwamish Petition 

• Nipmuc 69A Petition 

The tribal recognition process is a regulatory process by which Indian groups 
petition for Federal recognition as a tribe. BIA is responsible for reviewing such 
petitions and making a determination on these petitions for recognition. Federal 
recognition of a tribe conveys financial benefits and significant rights as a sovereign 
entity, including Federal assistance programs, exemptions from state and local 
jurisdictions, and the ability to establish casino gambling operations. 

The Branch of Acknowledgement and Research (BAR) is the technical staff 
responsible for review of recognition petitions. BAR had recommended that each of 
these petitions be denied. BAR makes its determination using the mandatory criteria set 
forth in 25 C.F.R. §§83.7 (a)-(g) Mandatory Criteria for Federal Acknowledgement. 

BAR consists of a Chief and seven researchers. The Chief of BAR reports to the 
Director of Tribal Services, who reports to the Deputy Commissioner for Indian Affairs. 
The Deputy Commissioner for Indian Affairs is a career position that reports directly to 
the Assistant Secretary for Indian Affairs. The BAR staff researches the petitioning 
group's genealogy, history and culture in a time-consuming process throughout which the 
BAR staff and petitioning group exchange information. The process was intended to take 
approximately two years. In practice, however, the process takes far longer, due to 
limited staff in BAR, lack of procedures to address increased workload, and lack of clear 
interpretative guidance pertaining to the mandatoiy criteria. See General Accounting 
Office (GAO) Report #GAO-02-49, Indian Issues: Improvements Needed in Tribal 
Recognition Process, November 2001. 

At the conclusion of the review process, the BAR staff makes a recommendation 
to the Assistant Secretary for Indian Affairs. If the petitioner fails to meet any one of the 
seven regulatory criteria, BAR will issue a recommendation against acknowledgment. 
Prior to April 2000, only one determination had ever been issued by an Assistant 
Secretary that was contrary to the recommendation of BAR. 
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Between April 2000 and January 2001, however, BAR’S recommendations 
against recognition for the six petitions at issue were reversed. Former Assistant 
Secretary Kevin Gover, who served as Assistant Secretary for the Bureau of Indian 
Affairs from January 1997 until January 3, 2001, reversed BAR’S determination for the 
Eastern Pequot, the Paucatuck Eastern Pequot, the Little Shell, and the Chinook petitions, 
and issued decisions acknowledging these four tribes. Former acting Assistant Secretary 
Michael Anderson, who assumed his acting position on January 3, 2001, when Gover 
resigned, reversed BAR’S determinations for the Duwamish and the Nipmuc. 

The relationship between Gover and the BAR staff was strained from the 
beginning. Shortly after being appointed, Gover held a meeting with the BAR staff in 
which he stated, “acknowledgement decisions are political.” BAR staff considered this to 
be an indication of how this Assistant Secretary would rule on their findings. BAR and 
the Solicitor who advises them were convinced that Gover did not like the regulatory 
process set forth in 25 C.F.R. Part 83 and, as a result, would base his acknowledgement 
decisions on his personal interpretation of the regulations. 

When Gover did issue his decisions regarding the Eastern Pequot, the Paucatuck 
Eastern Pequot, Little Shell, and Chinook contrary to the recommendations of BAR, the 
BAR staff issued memoranda of non-concurrence for each of the four decisions. BAR 
had never before documented its disagreement with an Assistant Secretary. 

The relationship between BAR and Anderson was even more troubled. The BAR 
staff collectively described the last seventeen days of the Clinton Administration as pure 
hell. BAR believed that Anderson and Acting Deputy Assistant Secretary Loretta Tuell 
viewed them as adversaries rather than subject matter experts. Tuell had pressured BAR 
for a positive outcome on the Nipmuc 69A and Duwamish proposed findings. BAR staff 
reported that Deputy Commissioner for Indian Affairs, M. Sharon Blackwell, had told 
them not to put their concerns on paper. 

Unlike Gover who rewrote his own tribal recognition decisions, Anderson and 
Tuell directed BAR staff to incorporate edits that contradicted their own recommendation 
into their own findings. On January 18,2001, BAR staff were told that the Nipmuc 69A 
and Duwamish decisions would have to be rewritten. Although they had started on the 
Duwamish rewrite, BAR staff did not receive edits and directions from Anderson and 
Tuell until 4:00 pm on January 19, 2001, after Anderson and Tuell returned from a party 
at Main Interior Building (MIB). The BAR staff stayed until 8:00 pm the evening of the 
19 th to complete the rewrite. 

The troubled atmosphere was apparent to other BIA personnel as well. Then- 
Acting Deputy Assistant Secretary James McDivitt stated that on the morning of 
January 1 9. 200 1 , he spoke to a “very upset” BAR Chief who came to him seeking 
direction, since the BAR had not yet received the Nipmuc 69A edits. McDivitt stated 
that he knew little about the BAR process, but when he saw how upset the BAR Chief 
was, he advised the Chief not to do anything illegal. McDivitt was so concerned about 
the actions of Anderson and Tuell that he advised Deputy Commissioner Blackwell not to 
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return to MIB when he saw her leaving to attend a social function. McDivitt stated that 
he knew the actions taken by Anderson and Tuell on tribal acknowledgement would be 
subject to review by the incoming Administration and it was better not to witness any 
questionable actions by the Acting Assistant Secretary and his staff. 

Deputy Commissioner Blackwell described her role throughout this process as 
somewhat of an intermediary, conveying the directives of Anderson and Tuell to the 
BAR staff, while attempting to protect BAR employees from any escalation. Blackwell 
stated that Tuell frequently said, “I’m counselor to the Assistant Secretary and the 
Assistant Secretary wants this done.” Blackwell would then communicate the 
information to BAR, explaining, “This is where they want to go. They are intent on this.” 

Blackwell was specifically asked about the comment the BAR Chief attributed to 
her directing him not to put his concerns on paper. Blackwell initially denied making the 
comment, saying that it had become somewhat of an accepted practice for BAR to 
document its concerns on final determinations that were not in accordance with their 
initial findings. In a subsequent interview, Blackwell advised that she had given 
additional thought to the question and recalled a conversation with the BAR Chief. 
Blackwell stated that when the BAR Chief suggested documenting BAR’S concerns, she 
said, “That will probably bring the house down.” Blackwell said that she advised the 
BAR Chief to keep all his original drafts. 

Blackwell acknowledged that on January 19, 2001, they were “trying to get [these 
decisions] out the door” prior to the change in Administration. BAR staff remained at 
work well into the evening, attempting to complete the requested changes. Blackwell 
stated that she also felt compelled to remain late for several reasons including the 
potential for conflict between BAR and Tuell. Blackwell stated that she considered 
physical confrontations a realistic possibility, expecting someone to “get slapped.” 
Blackwell also expressed concern that if she had not been present, BAR staff could 
potentially end up with reprimands or disciplinary actions submitted to their personnel 
files. She said that any of these actions would have been unwarranted. 

BAR staff eventually left the building around 8:00 pm after Tuell advised them 
that she would complete the changes. Tuell requested that Blackwell review the final 
determination in preparation for submission to the Federal Register. According to 
Blackwell, the final product was lacking some obvious analysis and in her opinion, would 
not pass judicial scrutiny. 

On Monday January 22, 2001 , the first working day of the Bush Administration, 
the BAR staff discovered that the Summary Under the Criteria, and two of the three 
Federal Register Notices for the Duwamish Tribe had not been signed by Anderson. All 
of the documents for Nipmuc 69A had been signed by Anderson and date stamped 
January 19, 2001 . All of the documents for the Duwamis h had not. The BAR Chief wen t 
to Deputy Commissioner Blackwell’s office and spoke to 

about the need to have Anderson sign the 

documents. The BAR Chief did not speak directly to Blackwell at that time about the 
unsigned documents. 
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Once it was brought to attention, however, contacted Anderson and 

told him that the docum ents had not been signed. Anderson agreed to drive to the Main 
Interior Building, where HHi left the building with the documents and pre sented th em 
to Anderson. He signed them while sitting in his car outside of the building. EHBH 
returned to the office and date-stamped the documents January 19, 2001 . The documents 
were then returned to BAR. 

Deputy Commissioner Blackwell was interviewed three times during the course 
of this inquiry. Initially, Blackwell stated that she had no knowledge of when the 
documents were signed. 

In a second interview, requested by Blackwell, she recalled that the BAR Chief 
had advised her of the unsigned documents. Blackwell remembered telling the BAR 
Chief that Anderson had clearly intended to sign the documents and therefore, he would 
have to come over and sign them. Blackwell said that there was some discussion of how 
to date the documents and that she thought they should be dated when they were intended 
to have been signed. Blackwell said she was not actually involved in getting the 
documents signed, but that she was troubled by the fact that the documents were taken 
out of the building. Blackwell explained that she thought it would have been proper for 
Anderson to come to MIB, sign the documents, date them according to when they should 
have been signed and then make a note explaining the circumstances under which they 
were signed. Blackwell stated that since the “Assistant Secretary” (Anderson) had given 
clear instruction to issue the decision on the Nipmuc petition, she was acting on those 
instructions. 

During a third interview, also requested by Blackwell, she said she had been 
reviewing the file involving the Nipmuc recognition petition and was troubled that there 
was no documentation concerning the manner in which the Federal Register Notices had 
been signed by Michael Anderson on January 22, 2001 . Blackwell said that she now 
recalled analyzing the situation on January 22, 2001 , when it was brought to her attention 
by the BAR Chief. In her analysis, Blackwell concluded that this was a “nunc pro tunc" 
condition (or “signing now for then”) and that the documents could still be signed 
because it was clearly Anderson’s intent that they should have been signed. When the 
BAR Chief inquired of Blackwell how they could get the file to Anderson, Blackwell 
replied that “Anderson needed to come in and sign the documents.” Blackwell said that 
she did not direct the BAR Chief to get the documents signed, but agreed that it was clear 
that she had authorized it. Blackwell reiterated her concern that the documents had been 
taken out of the building to be signed. 

On June 26, 2001, Michael Anderson was interviewed by the OIG at his law 
office, Monteau, Peebles and Crowell, L.L.P. Anderson stated that he was familiar with 
the series of critical Boston Globe newspaper articles related to tribal recognition, Indian 
gaming and partisan politics. He believed they did not accurately portray his actions 
while he was at BIA. Anderson stated that he was initially a proponent of BAR but came 
to dislike them as his dealings with them increased. Anderson considered the BAR staff 
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as merely "adequate civil servants constituting a mix of good and bad personnel." 
Anderson stated, ‘'BAR would write books about tribal acknowledgement rather than 
produce just the meat of the regulations.” He defined BAR’S role as “an information 
gathering body that has overstepped its authority and needs to be put back in check.” 
Anderson said that BAR was intrusive, too involved in the decision-making process, and 
showed little respect for the policy makers (he and Gover). He described the Solicitor’s 
Office as intrusive. Anderson stated that he and Gover had both lost faith in the 
Solicitor’s Office. Anderson readily admitted to returning to MIB and signing the 
Summary Under the Criteria for the Duwamish Tribe on January 22, 2 001, although he 
stated that he did not backdate it to January 19, 2001, nor did he advise | 

I to do so. 


Former Assistant Secretary Gover was interviewed on October 11, 2001, at his 
law office at Steptoe & Johnson, in Washington, DC. He stated that he was very 
unhappy with two specific aspects of the BAR staff. He believed they took far too long 
to arrive at their conclusions and rather than making timely decisions, BAR’S objective 
was academic excellence. He was convinced BAR’S goal was to write decisions that 
could be defended in an academic environment rather than arriving at conclusions based 
upon evidence. 


Gover never questioned the accuracy of BAR’S findings, although he did question 
the necessity of the volume of information they produced. Gover maintains that the 
standard needed to grant an Indian group tribal status should be “the preponderance of 
evidence.” Admittedly, he had problems with 25 C.F.R. §§ 83.7 (a)-(g) Mandatory 
Criteria for Federal Acknowledgement. Gover thought he could never secure sufficient 
backing to have the regulations amended. He chose instead to interpret these regulations 
with a more relaxed and accommodating standard than BAR. The two factors that Gover 
chose to interpret himself were 25 C.F.R. §§ 83.7 (b) and (c). These two factors deal 
specifically with an Indian group existing as a “distinct community” and “maintaining 
political influence or authority over its membership as an autonomous entity” from 
historical times to the present. Gover said, “From 1 870 to 1 930, the government did all 
they could to disrupt and disturb the American Indian.” He said that because being an 
Indian during this time was not popular, most chose to keep a very low profile, making 
25 C.F.R. §§ 83.7 (b) and (c) extremely hard to corroborate. 


Gover’s interpretation of 25 C.F.R. §§ 83.7 (b) and (c) appears to be the major 
area of disagreement between BAR and himself. Gover said, “Tribal recognition was not 
intended to be adversarial, but became so.” Once it became adversarial, it was apparent to 
Gover that BAR and the Solicitor's Office (SOL) aligned themselves against his final 
decisions. Like Anderson, Gover had problems with the Solicitor’s Office. Gover 
accused the SOL of attempting to usurp his decision-making authority. 


Gover said that he had authorized the retention of a “recognition consultant” to 
review technical reports prepared by BAR and to ensure that BAR’S findings were 
consistent with Title 25 C.F.R. Part 83. Loretta Tuell selected the consultant. Ms. Tuell 
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was the Director of the Office of American Indian Trust and worked closely with Gover 
and Anderson. The consultant traveled to Washington, DC from his home in Louisiana, 
doing the majority of his work from a hotel room in Arlington, Virginia. 

The BAR and Solicitor’s staff were troubled by the retention of the consultant. 
Although the consultant’s position was never fully explained to BAR or SOL, they 
viewed him as a “hired gun” who was retained to offer legal advice and to assist the 
Assistant Secretary in rewriting his decisions that were contrary to BAR’s 
recommendations. Review of the consultant’s role determined that he did not provide 
legal counsel but he did critique BAR’s findings for Gover & Anderson. 

The BAR staff stated that they had little to no interaction with the consultant. 

They were never told what the consultant’s responsibilities were. By his own admission, 
the consultant stated that he had very little interaction with the BAR staff or the Assistant 
Secretary. The consultant stated that he attended few meetings on tribal recognition and, 
instead, received his instructions from Loretta Tuell. The consultant provided Gover with 
two written proposals in October 2000 in support of a favorable determination of 
acknowledgement for the Duwamish and Chinook Tribes. Gover stated that he used the 
consultant’s research as an “authoritarian basis from an expert on Indian law so that he 
would have a qualified opinion to oppose BAR’s recommendations on petitions for 
Federal recognition.” 

An inspection of BIA personnel records revealed that the consultant was hired 
initially as a “Tribal Recognition Consultant.” Although his appointment changed from a 
consultant to a contractor, his assignment remained the same. When the consultant/ 
contractor was interviewed, he stated that he “possesses an expertise in Indian law and he 
is thoroughly and uniquely qualified with the criteria set forth in 25 C.F.R. §§ 83.7 and 
83.8.” He supported his self-proclaimed expertise by saying that he successfully 
represented the Tunica-Biloxi Tribe of Louisiana when they petitioned BAR for Federal 
recognition in 1981. 

The consultant worked for DOI from July 3 1 to September 30, 2000 as a 
“consultant;” he worked from November 20, 2000 to January 20, 2001 as a “contractor.” 
The terms of his contract provided for payment of $387 per day plus per diem, not to 
exceed $22,500. On or about November 20, 2000, he was also awarded $8,500 for his 
“exemplary performance as a consultant.” 

Loretta Tuell declined a request for an interview related to this investigation. 

The conduct of Michael Anderson and M. Sharon Blackwell concerning the 
signing of the Acknowledgment package on the Duwamish petition on January 22, 2001, 
was presented to the Department of Justice for prosecution under 18 U.S.C. § 912 (False 
Impersonation of an Officer or Employee of the United States and Conspiracy to Falsely 
Impersonate an Officer or Employee of the United States, respectively). The Department 
of Justice declined prosecution against Anderson and Blackwell. Because Blackwell is 
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still an employee of the Department, the matter against Blackwell was declined for 
prosecution in lieu of administrative action. 

2. Contact with Bureau of Indian Affairs by former employees 

1 8 U.S.C. § 207 sets forth the statutory restrictions on the conduct of former 
officers, employees, and elected officials of the Executive Branch. Depending upon the 
type of matter involved and the role of the former employee, the restrictions extend from 
one year to permanent. In every instance, however, the prohibited conduct involves the 
same criminal intent, by which the former employee “knowingly makes, with the intent 
to influence, any communication to or appearance before any officer or employee of any 
department [or] agency... in connection with a particular matter...” 

A number of contacts involving former Federal (BIA or DOI) employees with 
BIA staff were at issue: 

The first involved a draft of a proposed letter that was prepared by and faxed from 
the law firm of Steptoe & Johnson to Deputy Assistant Secretary for Indian Affairs 
Michael Anderson on May 22, 2000. The draft letter was to New York State Governor 
George Pataki from Assistant Secretary Gover. The letter outlined a plan to substitute the 
Cayuga Nation of Indians for the St. Regis Mohawks as partners with the Catskill 
Development Corporation. The letter was drafted approximately thirty-eight days after 
the St. Regis Mohawks had entered into an agreement with Park Place Entertainment 
Corporation, thus negating their contract with Catskill Development Corporation to build 
a casino at Monticello Raceway in Monticello, New York. Steptoe & Johnson 
represented the Cayuga Nation of Indians, and the attorney from whom the letter came 
was a former Department of the Interior official. 

The second contact at issue was the telephonic contact made by former Acting 
Assistant Secretary Michael Anderson to a DOI Office of Indian Gaming Management 
(OIGM) Director on March 22, 2001, in which Anderson provided a “heads up” that he 
would be requesting a future meeting to discuss Mohawk gaming matters. The OIGM 
Director recalled that the phone call lasted less than one minute. He could not recall 
whether or not Anderson identified who he represented. 

While these incidents of contact might otherwise be in violation of 1 8 U.S.C. § 
207, the provisions of 25 U.S.C. § 450i(j) — Retention of federal employee coverage, 
rights and benefits by employees of tribal organizations — authorize a former officer or 
employee of a Federal agency to represent an Indian tribe, notwithstanding any 
provisions of 18 U.S.C.§ 207 to the contrary (emphasis added). 

The third incident of contact occurred between Hilda Manuel and BAR 
employees. Manuel had been the Deputy Commissioner for Indian Affairs at BIA until 
April 2000, when she went to work for Steptoe & Johnson. On August 4, 2000, Manuel 
contacted a cultural anthropologist at BAR requesting copies of the acknowledgment 
petition for the Mashpee Wampanoag Indians. When Manuel first called, she did not 
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identify herself. The cultural anthropologist thought, by the tone of the conversation, that 
she was dealing with a BIA superior. The anthropologist said that Manuel demanded an 
immediate response and made it clear that any delay would not be accepted. Manuel later 
identified herself as “Hilda” and then asked, “Do you know who I am?” 

Finally, on September 28, 2000, Manuel and another Steptoe & Johnson attorney, 
the former DOI official, met with Assistant Secretary Gover to propose a “pilot project” 
to outsource the review and analysis of material submitted by petitioning groups to 
support their claims for Federal acknowledgement. A contractor would replace BAR and 
would be selected and compensated by the petitioning group. Manuel made it clear that 
she wanted the Mashpee Wampanoag Indians to be the first pilot project group. The 
proposal was the subject of subsequent meetings, without Manuel being present, but was 
never implemented. 

The Mashpee Wampanoag Indians are not a Federally acknowledged tribe and 
therefore, representation of these Indians does not fall under the exceptions of 25 U.S.C. 

§ 450i(j). Therefore, this last matter was presented to the United States Attorney’s 
Office, District of Columbia, for prosecution under 18 U.S.C. § 207. Prosecution was 
declined. 

3. Anderson’s ruling on video slot machines in Florida 

On January 19, 2001, Acting Assistant Secretary for Indian Affairs Michael 
Anderson issued a letter to James Billie, former Chairman of the Seminole Indian Tribe 
and to Billy Cypress, Chairman of the Miccosukee Tribe (both tribes are located in 
Florida). Anderson’s letters addressed the issue of Indian gaming in the State of Florida 
and affirmed the National Indian Gaming Commission Chairman's approval of the 
ordinance for “electronic pull-tab machines” in the Seminole casinos. 

Three classes of gaming are defined in 25 U.S.C. § 2703 and 25 C.F.R. Part 502. 
Class I gaming is not regulated by the NIGC. Class II gaming requires the approval of 
the Chairman. Class III gaming must be approved by the Chairman, be permitted by the 
State in which it is located, and be conducted in conformance with a Tribal-State 
compact. 

As Acting Assistant Secretary, Anderson confirmed the finding of the NIGC 
Chairman that “electronic pull-tab machines” were Class II gaming devices, permissible 
in the State of Florida, when he signed off on the ruling that had been prepared by career 
employees in the Office of Indian Gaming Management. Because Class II gaming 
requires only the approval of the Chairman, Anderson’s decision served as authorization 
for the Seminole and Miccosukee Tribes to engage in “electronic pull-tab machines” 
gaming. 

The Florida State Attorney General vehemently disagreed with this decision, 
claiming that "electronic pull-tab machines” are more similar to slot machines and should 
fall under Class III gaming restrictions. The State of Florida prohibits Class III gaming. 
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On June 29, 2001, however, Deputy Assistant Secretary for Indian Affairs 
McDivitt, issued letters to the Seminole and Miccosukee Tribes of Florida withdrawing 
the Anderson decision of January 19, 2001 . The McDivitt letters were issued to allow the 
Solicitor and Assistant Secretary an opportunity to “evaluate the important issues” in 
dispute as a result of Anderson’s January 19, 2001 letters. 

4. Management Contract Review by NIGC 

Management Contracts vs. Consulting Agreements 

In 1988 the Indian Gaming Regulatory Act established the National Indian 
Gaming Commission to regulate gaming activities on Indian lands for the purpose of 
shielding Indian tribes from organized crime and other corrupting influences, to ensure 
that Indian tribes are the primary beneficiaries of gaming revenue, and to assure that 
gaming is conducted fairly and honestly by both operators and players. Among other 
responsibilities, the NIGC is responsible for reviewing and approving management 
contracts between the Indian tribes and management companies to ensure that the 
statutory provisions of the IGRA are met. 

The NIGC identified two ways in which an Indian tribe may enter into a business 
arrangement with a management company. The first is a “management contract” that 
calls for the contracting company to be responsible for the “operations and management” 
of a gaining activity. Management contracts are subject to review and approval by the 
NIGC Chairman pursuant to 25 U.S.C. § 2710 (d)(9) and 2711. The NIGC reviews the 
management company as well as the terms of the contract to ensure, among other things, 
that the fee does not exceed the 30% statutory cap, without justification. The Chairman of 
the NIGC has the authority to raise this cap to 40% if the financial projections and capital 
investments allow him to do so. The NIGC takes approximately two years to complete 
this process and authorize a management contract. 

According to NIGC, the second way a tribe might enter into an agreement with a 
management company is by way of a “consulting agreement.” In a consulting agreement, 
the tribe retains the responsibility for day-to-day operations, and the management 
company provides agreed-upon services. By its own interpretation, NIGC has 
determined that consulting agreements do not fall within its jurisdiction for approval. 
Consulting agreements are free from NIGC oversight, and thus are preferred by the tribes 
because they allow casinos to become operational without the two-year wait required by 
the management contract. 

The NIGC stated that, as of June 2001 , there were 332 Indian gaming operations 
in the United States which vary in size from local firehouse style bingo operations to 
full-scale Las Vegas-quality casinos. Of the 332 gaming operations, only 31 are 
operating under management contracts approved by NIGC since its creation in 1993. 
(Although the NIGC was established by statute in 1988, it did not become operational 
until its regulations were published in 1993.) The remainder operate with consulting 
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agreements or without outside entities, and thus, do not fall under the regulatory and 
enforcement provisions of the NIGC. 

If the NIGC determines that a partnership between a tribe and management 
company is based upon a consulting agreement, NIGC relinquishes oversight to the 
Office of Indian Gaming Management. If the agreement exceeds seven years, the OIGM 
will review it only in order to determine whether or not it is in the best interest of the 
tribe. If the agreement is for less than seven years, OIGM does not review it at all. 

Consulting agreements require neither background checks on the business 
partners nor compliance with the National Environmental Policy Act (NEPA). These 
agreements have proven to be more lucrative, allowing the business partners to be 
compensated at a rate greater than 40% and, at the same time, freeing them from NIGC 
oversight. 

Management Contract with Fees Exceeding 30% Statutory Cap 

The contract between the Mohegan Tribe of Indians of Connecticut and Trading 
Cove Associates had been highlighted in one of the Boston Globe articles. This 
September 1 995 contract contained terms that called for 40% of net revenues to be paid 
to TCA over seven years. The terms of the contract had been approved by then- 
Chairman of NIGC, Harold Monteau. 

Two NIGC Commissioners believed that the terms of this contract, which had 
been negotiated by the Chairman, were not in compliance with the Indian Gaming 
Regulatory Act. The two Commissioners felt so strongly about this issue that they 
documented their objections in a memorandum dated September 28, 1995, in which they 
alleged that “the Chairman made a premature determination on the terms of the 
agreement contrary to staff concerns and many of the contract terms were negotiated 
privately. . .without participation by staff or fellow Commissioners and therefore we 
believe that this management agreement should not be approved.” In spite of the two 
Commissioner’s objections, Monteau approved the contract on September 29, 1995. 

In February 1998 the Mohegan Tribal Gaming Authority, representing the 
Mohegan Tribe of Indians of Connecticut, and TCA entered into a Relinquishment 
Agreement that terminated the prior Management Contract, as well as an existing Hotel 
Management Agreement. The Relinquishment Agreement provided that the Mohegan 
Tribal Gaming Authority would assume management of their casino and TCA would 
receive 5 % of gross revenues over fifteen years for termination of its rights under the 
previous agreements and for an expansion project TCA would develop under a separate 
Development Agreement. For this Development Agreement the Mohegan Tribal Gaming 
Authority agreed to pay TCA a $14 million fee. Both the Relinquishment and 
Development Services Agreements were submitted to NIGC for a determination. 

On March 20, 1998, the NIGC Contract Division determined that both of these 
Agreements required NIGC approval. They considered the Relinquishment Agreement 
to be an amendment to the Management Contract with changes to the financial 
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compensation and tenn of contract to be awarded to TCA. Based on the Tribe’s financial 
statements for the first fiscal year, when N1GC calculated the amount to be paid to TCA 
under the Relinquishment Agreement, it was found that it clearly exceeded the 40% cap. 
As a result, the Contract Division determined that the terms of the amended the 
Management Contract did not comply with IGRA and NIGC regulations. 

Contrary to the Contract Division’s determination, the NIGC Deputy General 
Counsel ruled on May 15, 1998 that the Relinquishment Agreement effectively 
eliminates all management controls by the contractor, and therefore, does not require 
approval by NIGC. Agreeing with the Contract Division on one issue, however, the 
Deputy General Counsel concluded that the “amount of money to be paid to TCA was 
egregious.” 

5. Anderson’s letter on St. Regis Mohawk Tribal Court Authority 

Since 1820, the St. Regis Mohawks had been governed by a three chief system of 
government. Elections were held in June 1 995 and a new Constitutional Government 
was elected by the narrow margin of 50.9%. The Mohawk's Tribal Constitution requires 
a majority (5 1 %) of the vote. A year later, the three chiefs attempted to have the newly 
elected Constitutional Government abolished. For several years, BIA continued to 
recognize the ruling Constitutional Government in spite of the protests from the three 
chiefs. The Constitutional Government remained the recognized governing body of the 
St. Regis Mohawks until September 1999 when U.S. District Court Judge Kotelly ruled 
that 50.9% did not meet the required 51% majority as set forth in the Tribal Constitution. 
The U.S. Government did not appeal the District Court's decision. 

After the elections in 1995, while the St. Regis Mohawks sought to establish a 
solid representative government, they also negotiated to bring casino gaming to 
Monticello Raceway in the Catskill Region of New York. In July 1996, the 
Constitutional Government signed a contract with the Catskill Development Corporation 
(Catskill) to build a casino at Monticello Race Track. Catskill, aware that the Mohawks 
were re-establishing their government, entered into a Memorandum of Understanding 
with both tribal government factions in order to validate the existing contract. 

Subsequent to the District Court’s decision, the three chiefs regained control of 
the tribal government. A BIA field representative issued a letter on February 4, 2000, 
recognizing the three chief system of government. In April of 2000, the three chiefs 
government entered into a new casino development arrangement with Park Place 
Entertainment (Park Place), negating the existing contract with Catskill. Shortly after 
agreeing to partner with Park Place, the Mohawk leadership grew suspicious of what they 
believed were unnecessary delays. Park Place owns casinos in Atlantic City, New Jersey, 
and the tribal leaders suspected they were delaying their casino project in order to 
continue the profitability of their other operations. A $ 1 2 billion suit was filed by the 
Mohawks against Park Place charging fraudulent intent on the part of Park Place to 
develop a casino. The U.S. District Court returned it to the Tribal Court to be decided. 
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In March 2001, a $1.8 billion award was handed down to the plaintiffs. Park Place 
Entertainment appealed the award. 

Following a September 2000 visit to the St. Regis Mohawk Akwesasne 
Reservation, Michael Anderson issued another letter recognizing the Chiefs elected under 
the Tribe’s traditional government. Anderson went on to say: “Since you have 
determined the “constitutional faction” and its court system are without any legitimate 
authority, the Bureau of Indian Affairs shall disregard any issuance by that “court” of any 
summons, appearance notices, suits, etc.” Although the letter was printed on official 
letterhead, and signed by Michael Anderson, a “surname” copy of the letter could not be 
found. The surname copy indicates who reviewed the letter prior to its issuance and 
confirms that the letter was issued using appropriate procedures. 

This letter garnered the interest of the attorneys representing Park Place who have 
used it as a cornerstone in defense of their appeal. The basis for their appeal is that if 
BIA does not recognize the judicial system approving the $1.8 billion award, then it is 
invalid. The lawsuit has been transferred to the Second Circuit Court of Appeals. 

Conclusion 


1 . While the circumstances surrounding the six tribal recognition petitions were 
highly unusual, each of the recognition decisions has been reconsidered by the 
current Administration before continuing with the regulatory decision-making 
process. The Department of Justice declined prosecution against Anderson and 
Blackwell. Because Blackwell is still an employee of the Departments^ 
administrative action should be considered against her and HHIHI for 
their respective roles in this matter. 

2. While the statute clearly allows former BIA employees to represent Federally 
recognized tribes immediately upon departure from government, the Department 
should provide departing BIA employees with a standard briefing that clearly 
explains the exemption of 25 U.S.C. § 450i (j) and the departing employee’s 
obligation to notify the Department of any personal and substantial involvement 
in any matter they might participate in post-employment. 

3. Because Michael Anderson’s decision concerning “electronic pull-tab machine” 
gaming activities of the Seminole tribes was rescinded to allow the present 
Administration the time to re-evaluate the decision, the issue has effectively been 
rendered moot. 

4. The determination by the NIGC that it is without authority to review “consulting 
agreements” between tribes and gaming operation consultants precludes effective 
oversight by NIGC of the majority of Indian gaming operations. If the 
Department wishes to enhance this oversight function, or if Congress wishes to 
extend the oversight to all gaming operations, legislative action should be 
considered. 
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5. The letter from former Acting Assistant Secretary Michael Anderson affirmed the 
results of a Federal District Court ruling that effectively terminated recognition of 
the Constitutional Government of the St. Regis Mohawk Tribe. The legal 
significance of the letter will likely be determined in Federal court. 
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Statement by U.S. Representative James H. Maloney (CT-5) 

House Committee on Government Reform 
Energy Policy, Natural Resources and Regulatory Affairs Subcommittee 
Hearing on “Tribal Recognition: Problems with the Bureau of Indian Affairs' 

Regulations?” 

February 7, 2002 


Mr. Chairman, 

I applaud you for holding a hearing regarding the Federal recognition process of 
Native- American groups nationwide. This is an important issue that requires the 
attention of Congress and the U.S. Department of Interior, under which falls the 
Bureau of Indian Affairs (BIA). 

The Federal recognition process of Native- American groups is very complex. It is 
also severely flawed. It was made even more problematic because of enacted 
procedural changes within the BIA in 2000. 

We must reform this process, and I have worked in Congress toward that end. Late 
last year, I joined as the lead Democratic co-sponsor of legislation (HR-3548) 
offered by my Connecticut colleague. Representative Simmons. Our legislation is 
made urgent by actions of the BIA. 

On February 11, 2000, the BIA formally announced changes in the Internal 
Processing of Federal Acknowledgment Petitions. Since these February changes 
purportedly only related to internal processing, they did not need to go through the 
federal notice and comment requirement for regulatory changes. If, as the bureau 
intended, these internal processing changes expedited consideration of recognition 
petitions, then certain tribal petitions may receive a decision on recognition sooner 
rather than otherwise. But since, as a result of theses changes, the BIA will not be 
undertaking full independent research, those decisions may well also be made on a 
less than complete record. It is critical that the BIA continue to review petitions 
and the material provided it in a thorough and professional manner. To do 
otherwise would have very serious consequences on all petitions and the public 
impacted by them, including those pending in Connecticut. 

Statements by BIA officials in 2000 reiterated that the bureau understood that the 
petition process of acknowledgment needed to be reformed. During testimony to 
the Senate Committee on Indian Affairs on May 24 of that year, the then Assistant 
Secretary of Interior for Indian Affairs, stated “We are committed to working with 
the Committee to improve the acknowledgment process.” Indeed, the 
acknowledgment process should be strengthened : it should not be weakened as the 
BIA has done by its actions of February 1 1 h , 2000. 

As Connecticut Attorney General Blumenthal correctly stated in 2000, “Tribal 
recognition impacts profoundly on Indian tribes and on states, local communities 
and private citizens.” He also said, “Federal recognition is also often accompanied 
by land claims brought against innocent property owners, creating understandable 
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anxiety in the affected communities.” I strongly concurred with the Attorney 
General's concerns, and I communicated my views to the then Secretary of the 
Interior accordingly. 

Since coming to office over a year ago, the Bush Administration has made no 
changes to date to the BIA Federal recognition process of Native American groups. 
It is my understanding that the Assistant Secretary of the Interior for Indian Affairs 
has taken a cautious approach about this recognition process regarding any 
potential structural and/or funding changes to the BIA. I also understand that the 
Assistant Secretary is taking a hard look at the BIA’s functions, and will act 
according to any of his findings. In the meantime, the February 2000 changes in 
the Internal Processing of Federal Acknowledgment Petitions regrettably, and 
dangerously, remain in effect. 

Steps need to be taken immediately to reform the Federal recognition process. I 
commend to your attention three specific recommendations of mine for such 
reform. 

1 . The appointment of a national commission, made up of individuals and groups 
affected by recognition decisions, to study the acknowledgment process and 
“devise a blueprint for reform.” I have sought the support of the appropriate 
Congressional leaders on a non-partisan basis for such a commission. 

2. Until such time as the BIA process is reformed, I urge all members of Congress 
to vigorously oppose any attempt by any party to circumvent the BIA by passing 
special-act legislation in the Congress. Until the Congress is certain that the BIA 
has in place a fair, judicious, and trusted recognition system, the Congress should 
not seek to take any other action in connection with recognition. 

3. Until such time as the BIA process is fully reformed, the BIA should revoke its 
actions of February 11 th , 2000, and return to its historic procedures which, although 
extremely time consuming and complex, did not raise the danger of imprudent or 
overly hasty actions presented by the February 1 1 changes. 

Representative Simmons and I believe that our legislation (HR-3548) properly 
addresses the BIA recognition process. I will continue to work in Congress so that 
this legislation becomes law this year. Allow me to discuss the key components of 
the legislation as it pertains to the BIA process. The legislation does the following: 

1. Requires the BIA to notify states whenever a Native- American group within 
those states files for Federal recognition. The state must in turn ensure that a notice 
is provided to towns adjacent to that Native- American group. 

2. Requires the BIA to accept and consider any testimony, including from 
surrounding towns, that bears on whether or not BIA will recognize a Native- 
American group. 
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3. Requires that the BIA find affirmatively that all recognition criteria are met in 
order to confer Federal recognition. Any decision conferring recognition must be 
accompanied by a written set of findings as to how all criteria have been satisfied. 

4. Doubles, from $900,000 to $1 .8 million, the resources available to BIA’s Branch 
of Acknowledgment and Research (BAR) Division to upgrade its recognition 
process of Native- American groups. 

5. Provides $8 million in grants to local governments to assist in participating in 
decisions related to certain Native-American groups. These grants could be applied 
retroactively to any local government that has spent money on decisions related to 
certain Native-American groups. The legislation also provides for a grant program 
of $10 million to be made available to federally impacted towns for relevant 
infrastructure, public safety and social service needs directly related to Native- 
American activities. 

6. Institutes a “cooling off period” of one year, in which any high-level BIA official 
could not appear before their former agency. 

In concluding, allow me to reiterate that I am committed to a reformed BIA process 
that fully and properly protects the interests of all concerned, Native-Americans as 
well as the residents and property owners of my Congressional District whose 
interests and concerns are always foremost in everything I do. 
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Testimony of 
Nicholas H. Mullane, II 

First Selectman, Town of North Stonington 
Before the 

Subcommittee on Energy Policy, 

Natural Resources and 
Regulatory Affairs 

House committee on Government Reform 

February 7, 2002 

Mr. Chairman and Members of the Subcommittee, I am pleased to submit this 
testimony on H.R. 3548, a bill to reform the Federal Indian recognition process. As 
the First Selectman of North Stonington, a small town in Connecticut with a 
population of less than 5000, 1 have experienced first-hand the problems 1 presented 
by Federal Indian policy for local governments and communities. Although these 
problems arise under various issues, including trust land acquisition, Indian gaming, 
unbridled tribal sovereignty, and special privileges afforded Indians not accorded to 
other citizens, this testimony addresses only the tribal acknowledgment process. 

Reforms of the federal acknowledgment process 2 must occur if its decisions 
are to be accorded the credibility and respect required for tribal and community 
interests to proceed without conflict. The legislation that is being reviewed today is a 
good start, and I want to commend Congressman Rob Simmons for introducing it. I 
ask for your Committee's support in forwarding this bill for Congressional approval. 
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Federal Indian recognition, in too many cases, has become merely a front for 
wealthy financial backers 3 motivated by the desire to build massive casino resorts or 
undertake other development in a way that would not be possible under State and local 
law. My Town is dealing with precisely this problem. Both of the petitioning groups 
in North Stonington -- the Eastern Pequots and the Paucatuck Eastern Pequots — have 
backers who are interested in resort gaming. One of the backers is Donald Trump 4 . 
They have invested millions, if not tens of millions, of dollars in the effort to get these 
groups acknowledged so casinos can be opened, and they will stop at nothing to 
succeed. I must also comment about gambling’s growing political influence and the 
need for campaign reform. 5 

The State of Connecticut has become fair game for Indian casinos, and the 
recognition process has become the vehicle to advance this goal. For example, three 
other tribal groups with big financial backers have their eyes on Connecticut and are 
under active acknowledgment review. As many as ten other groups are in line. While 
it is unfortunate that the acknowledgment process and the understandable desire of 
these groups to achieve acknowledgment for personal and cultural reasons has been 
distorted by the pursuit of gaming wealth, the reality remains that tribal recognition 
now, in many cases, equates with casino development. Thus, the stakes are raised for 
every one. 

North Stonington has first-hand experience with the problems that result. In 
1983, the Mashantucket Pequot Tribe achieved recognition through an Act of 
Congress without detailed review of the merits of its claim. This law, combined with 
the 1988 Indian Gaming Regulator)' Act, ultimately produced the largest casino in the 
world. Having experienced the adverse casino impacts and understanding the 
questionable legitimacy of the Mashantucket Pequot Tribe under the acknowledgment 
criteria, our Town wanted to assure ourselves that the recognition requests on behalf 
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of the Eastern Pequot and Paucatuck Eastern Pequot groups would comply with all the 
Federal requirements. 

The Towns of North Stonington, Ledyard, and Preston therefore obtained 
interested party status in the BIA acknowledgment process. We have participated in 
good faith to ensure that the Federal requirements are adhered to. This role has cost 
our small rural Town $405,930, a small fraction of the millions of dollars invested by 
the backers of these groups but a large sum for a small local government. 

We discovered that achieving interested party status was only the tip of the 
iceberg. One of our biggest problems in participating was simply getting the 
documents. Our Freedom of Information Act requests to BIA for the information 
necessary to comment on the petitions were not answered for 2 !4 years. 6 Only 
through the filing of a federal lawsuit were we able to obtain the basic information 
from BIA. The lawsuit also included violations of the Administration Procedure Act, 
failure of BIA to provide the technical assistance guaranteed under the 
acknowledgment regulations, and claims regarding the procedural fairness of BIA's 
review. The Towns, joined by the State, prevailed in this litigation with respect to the 
release of documents and technical assistance. The other claims remain pending. 

Thus, it was necessary for us to spend even more money just to get the Federal 
government to meet its clear duties. I trust you will agree with me that citizens and 
local governments should not have to pay money and go to court simply to participate 
in a federal process. 

During the review of the Pequot petitions, the BIA experts recommended 
negative proposed findings on both groups. One of the reasons for the negative 
finding was that no determination could be made regarding the groups' existence as 
tribes for the critical period of 1972 through the present. Under past BIA decisions, 
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this deficiency alone should have resulted in negative findings. In spite of this lack of 
evidence, the negative findings were simply overruled 7 by the then BIA Assistant 
Secretary Kevin Gover. This was part of a pattern under the last Administration of 
reversing BIA staff to approve tribal acknowledgment petitions. Moreover, with no 
notice to us, or opportunity to respond, BIA arbitrarily set a cut-off date for evidence 
that excluded 60% of the documents we submitted from even being considered for the 
critical proposed finding. These types of calculated actions have left it virtually 
impossible for the Towns to be constructively involved in these petitions, and they 
have caused great concern and distrust over the fairness and objectivity of the process. 

Throughout the acknowledgment review, we have continually found that 
politically-motivated judgment was being injected into fact-based decisions, past 
precedents were being disregarded, and rules were being instituted and retroactively 
applied, all without the Towns and State being properly notified and without proper 
opportunity for comment. A perfect example is the so-called "directive" issued by 
Mr. Gover on February 1 1, 2000, that fundamentally changed the rules of the 
acknowledgment process, including the rights of interested parties. BIA never even 
solicited public input on this important rule; Mr. Gover simply issued it as an edict. 

Thus, rather than our Town's involvement being embraced by the federal 
Government, we were ignored and rebuffed. The petitioning groups attacked us and 
our researchers. We were called anti-Indian, racists, and accused of committing 
genocide, by the petitioning groups. I was publicly accused of "Naziism" 8 just 
because our Town was playing its legally-defined role as an interested party. At 
various times throughout the proceeding, the tribal groups withheld documents from 
us or encouraged BIA to do so. Obviously, part of this strategy was that the 
petitioners just wanted to make it more expensive to participate, to intimidate us, and 
to drive the Towns out of the process. They took this approach, even though our only 
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purpose for being involved was to ensure a fair and objective review, and to 
understand how a final decision was to be made. Obviously, however, the strategy of 
exclusion had the opposite effect — it only hardened our resolve to participate. The 
Paucatuck Eastern Pequots even tried to get Federal Recognition through an act of 
Congress attaching recognition to a Federal Spending Bill. 9 

An additional problem was the principle advanced in the Pequot proposed 
findings that would have devastating effects in Connecticut. At the behest of Mr. 
Gover, the petitioners were allowed to fill huge gaps in evidence of tribal community 
and political authority, prerequisites for acknowledgment, by relying on the fact that 
Connecticut had set aside land for the historic Pequots and provided welfare services. 
These acts by the State, Mr. Gover instructed BIA to rule, were sufficient to 
compensate for the lack of evidence on community and political authority. By this 
artifice, Mr. Gover transformed negative findings into positive, with no basis in fact or 
law. Clearly, the past actions by Connecticut toward the later residents of the Pequot 
reservation did nothing to prove the existence of internal tribal community or political 
authority. It simply demonstrated actions by the State in the form of a welfare 
function. If this principle is not rejected by BIA now, it will give an unfair advantage 
not only to the Pequot petitioners but possibly to other Connecticut petitioner groups 
as well. 

With this background in mind, I strongly support H.R. 3548. This bill is an 
important step in the right direction. It would provide Towns with needed financial 
assistance to offset the unfair advantage bestowed upon petitioners by gaming and the 
Tribe’s wealthy financial backers. It also recognizes the fundamental reality that local 
governments have a stake in tribal acknowledgment As a result, it confirms their role 
in the process and helps to "level the playing field." It makes important changes to the 
acknowledgment process to ensure that local governments have a better opportunity to 
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participate. It also seeks to address the budgetary problems that make it so difficult 
for BIA to do its job. Tribal acknowledgment can no longer be the province of only 
tribal petitioners and BIA. Entire communities and states are affected, and the process 
needs to be reformed to reflect this reality. 

With these thoughts in mind, I have two recommendations to strengthen the 
bill. 


First, it should eliminate the unfair advantage petitioners have under BIA 
regulations of getting the "last word" in the comment process. All parties should be 
required to file comments at the same time. Petitioners are necessarily result-oriented 
and submit only evidence that helps their case. There is an unfair advantage under the 
BIA regulations that allows them the last word, and this must be eliminated. 

Second, the definition of "acknowledged tribe" needs to be revised. The 
current definition only deals with tribes that are "eligible for services." This is too 
simplistic for a decision which conveys much much more than simply "eligibility." A 
second test is needed as well that requires the tribe to be recognized as a distinct 
political entity with powers of self-government. This would be similar to the 
definition in IGRA. 

In conclusion, sweeping reforms as I have previously testified on 10 are called 
for in the acknowledgment process. We will submit for the record of this hearing 
detailed additional testimony on these needed reforms, as well as further commentary 
on the Eastern Pequot and Paucatuck Eastern Pequot petitions. In the meantime, this 
important bill should be moved forward to enactment. Thank you for considering this 
testimony. 
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ATTACHMENTS 

1. Perkins Coie Attorney Guy Martin’s - May 5, 2000 letter 

2. Connecticut AG letter to Secretary Babbit regarding 
moratorium 

3. Newspaper article - Developer lobbyist on casinos and 
recognition 

4. Newspaper articles (2) - Donald Trump named as developer 
partner 

5. Campaign reform white sheet 

Editorial - Gambling’s growing political influence 

6. Selectmen’s letter to Secretary Gover FOIA 

7. Newspaper article - Gover overruled staff 

8. Newspaper articles - Towns accused of Genocide 

9. Newspaper articles (2) - Recognition by Federal Spending Bil 

10. Town Testimony on HR 361 
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Perkins Coie llp 

&07 Fourteenth Street. N.W. • Washington. D.C. 20005*201 ! 
Telephone.- 202 628-6o00 • Facsimile: 202 434-1690 

May 5, 2000 


The Honorable Bruce Babbitt 
Secretary of the Interior 
Department of the Interior 
IS49 C Street. N.W.. Room 6151 
Washington, D.C. 20240 

Re: Eastern Pequot/Paucatuck Eastern Pequot Tribal 

Acknowledgment Petitions 

Dear Mr. Secretary: 

I am writing on behalf of the Towns of Ledyard, North Stonington, and Preston, 
Connecticut. I am addressing you in connection with the above-referenced tribal 
acknowledgment petitions because recent actions of the Bureau of Indian Affairs (B1A) on 
those petitions raise significant issues of policy and law which suggest that the integrity of 
the acknowledgement process itself is being compromised The irregularities and inequities 
being allowed or perpetuated by BIA on these petitions are viewed with especially strong 
concern by the Towns a3 a result of recent questions raised about the manner in which the 
Mashantucket Pequot Tribe achieved recognition from Congress in 1983. These deficiencies 
portray an acknowledgement process which, at the very time it is under high expectations 
and intense public scrutiny because of the relationship between the recognition of tribes and 
Indian gaming, is lacking credibility, integrity and objectivity. 

The subject petitions, in other words, are only the cunent manifestation of this 
situation. Should you allow them to go forward under the circumstances outlined here, there 
is little question but that a badly flawed acknowledgement process which is evolving in the 
wrong direction will be institutionalized 

In considering the pending Pequot petitions, BIA has engaged in a number of 
procedural shortcuts that adversely affect interested parties like the Towns, and that are not 
authorized by the Administrative Procedure Act (APA) and other laws. In addition to 
procedural irregularities, it appears that the substantive standards for tribal acknowledgment 
are being relaxed in a fashion that demonstrably favors petitioners and disadvantages 
interested parties. 

Procedurally, BIA has withheld from interested parties the documents necessary for 
meaningful participation by those parties in the process. This has been done by ignoring the 
agency's FOIA obligations and the general need to provide information sufficient to elicit 
meaningful comment. In addition, by adhering to arbitrary and unfair deadlines, BIA has 
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prevented interested parties from being able to participate fully in the petition review. As a 
consequence, the proposed findings do not fully assess several of the criteria required to be 
addressed by B1A regulations. In some cases, BIA even admits to this shortcoming. 
Moreover, these changes in procedure were not accomplished through notice and comment 
rulemaking, as required by the APA. 

Apart from the procedural shortcuts that undermine the thoroughness and accuracy of 
the acknowledgment review, the proposed findings on the Pequot petitions are based on 
changes to the substantive standards for acknowledgment set forth in 25 C.F.R. Part 83. For 
example, the proposed findings appear to give unprecedented, if not determinative, weight to 
the existence of a State reservation, even if the State's recognition was little more than social 
assistance. The findings allow petitioners to satisfy the requirement of descent from the 
historical tribe even though they are unable to establish that their ancestors were in fact 
Pequots. In addition, the proposed findings allow the petitioners to show their connection to 
the historical tribe even though their ancestors were not demonstrated to have maintained 
tribal relations. All of these are serious departures from previous BIA acknowledgment 
decisions. Were such substantive changes put out for comment under the APA, they no 
doubt would have elicited extensive observations that such relaxed and easily satisfied 
standards run the risk of acknowledging tribes that cannot show evidence of tribal continuity. 

Mr. Secretary, procedures that favor speed over accuracy and thoroughness, 
procedures that stack the deck in favor of petitioners while sacrificing the rights and 
participation of interested parties, and agency practices that inhibit the full and fair 
investigation of the facts all undermine the integrity of the BIA acknowledgment process and 
erode the public confidence in its fairness and objectivity. Indeed, as described in the 
enclosed issue paper, the Towns question the legal authority of BIA even to pass judgment 
on acknowledgment petitions. Shortened procedures, coupled with changes in substantive 
criteria that abandon the requirement to demonstrate genuine tribal descent, disserve the 
interests of all parties, Indian and non-Indian, who are affected by acknowledgment 
decisions. 

One must presume that the goal of acknowledgment procedures is to assure that 
qualified descendents of historical tribes, and no one but qualified descendents of historical 
tribes, obtain the benefits of our country's Indian policies. The BIA acknowledgment process 
should enjoy a reputation of objectivity and integrity, dedication to a strong documentary 
record and an open process. Although surely I wish to protect the interests of the Towns, I 
am compelled to raise these issues with you at this juncture because I am persuaded that the 
very integrity of the acknowledgment process is imperiled if the procedural and substantive 
problems described in the enclosed issue paper are not checked by your intervention. 
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The Honorable Bruce Babbitt 
May 5, 2000 
Page 3 


I ask that you review the attached analysis, and that you give the issues raised your 
immediate attention. In the event these issues cannot be corrected within the Department, 
you should know that the Towns have authorized us to take steps to challenge BIA's actions. 



GRM/mms 

Enclosure 

cc: M. Frances Ayer, Esq. 

The Honorable Richard Blumenthal 
Mrs. Agnes E. Cunha 
The Honorable Christopher Dodd 
The Honorable Samuel Gejdenson 
The Honorable John D. Leshy 
The Honorable Joseph Lieberman 
Patricia A. Marks, Esq. 

Mr. Kenneth Reels 

The Honorable John G Rowland 

Mrs. Mary Sebastian 
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ISSUE PAPER 

DEFICIENCIES IN THE REVIEW 
OF THE EASTERN PEQUOT 
AND PAUCATUCK EASTERN PEQUOT 
ACKNOWLEDGMENT PETITIONS 

This paper addresses the serious deficiencies inherent in the review conducted by the 
Bureau of Indian Affairs (BIA) of the acknowledgment petitions filed by the Eastern Pequot 
and Paucatuck Eastern Pequot groups. It discusses BIA’s review of those petitions in the 
context of the direction the acknowledgment process appears to be heading. The paper 
provides background on the petitions, and describes deficiencies in all of the following areas: 
failure to release documents; unlawful preclusion of evidence from the record supporting the 
proposed findings; improper promulgation of new acknowledgment procedures; failure to 
publish valid proposed findings; improper and inappropriate substantive changes to 
acknowledgment criteria; and improper participation by the Assistant Secretary. In addition, 
the paper raises questions regarding the authority of BIA to acknowledge Indian tribes. The 
actions necessary to correct these deficiencies are set forth at the end of this paper. 

I. BACKGROUND 

A. The Pequot Petitions 

BIA has issued proposed findings to acknowledge the Eastern Pequot and Paucatuck 
Eastern Pequot petitioning groups as Indian tribes under federal law. The proposed findings 
are now undergoing public review pursuant to 25 C.F.R. § 83.10(i). 

If these groups ultimately are recognized along the lines suggested in the proposed 
findings, several troubling precedents would be established. Two new Pequot Tribes would 
be acknowledged even though the ancestral lines through which they claim descent cannot be 



114 


shown to be of Fequot heritage. Two new Pequot Tribes would be acknowledged even 
though the ancestors through which descent is claimed did not maintain continuous tribal 
relations with the historical Pequot Tribe. And, two new Pequot Tribes would be 
acknowledged even though the purported tribal entities - the Eastern Pequot and the 
Paucatuck Eastern Pequot - did not even exist at the time of "first contact" with non-Indians 
(in this case, European colonists in the mid-1600s), as required by 25 C.F.R. § 83.7(b). 

By overlooking these and other serious deficiencies with the petitions, the practical 
result of BIA's proposed findings would be to acknowledge the third and fourth federal Indian 
Tribes within a 20-square mile area of southeastern Connecticut. All four of these Tribes 
trace their origin to the same historical Pequot Tribe. Yet, each Tribe and petitioning group 
wants its own identity, its own reservation, its own sovereign authority, and its own casino 
resort. In addition, at least three more Connecticut groups apparently claiming descent from 
the original Pequot Tribe have filed acknowledgment notices with BIA, a potential total of 
seven tribal entities from a common historical base, and in a remarkably small area. 

The prospect of having several additional federally-acknowledged Tribes in this 
region, particularly under these irregular circumstances, is of great concern to the Towns. 
Already, the Towns are dealing with the consequences of being the host communities for the 
Mashantucket Pequot Tribe. The legitimacy of this Tribe has itself been called into question 
by a recently published book entitled Without Reservation: The Making of America’s Most 
Powerful Indian Tribe and Foxwoods, the World's Largest Casino . One of the consequences 
of the Mashantucket Pequot recognition has been the Towns’ eight-year legal battle with the 
Department of the Interior to prevent the Tribe from unlawfully expanding its trust lands 
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beyond the boundaries of its reservation. As a result of this experience, and the continuing 
problems the Towns confront due to the Tribe's development activities and attempts to expand 
its land base at the expense of local government powers, the Towns are concerned about the 
possibility that two more tribes might be acknowledged through a flawed procedure and based 
on the most questionable and uncertain of factual grounds. They also are concerned that B1A 
is in the process of so seriously relaxing the acknowledgment standards that still other 
petitioners would be recognized.without cause in a process lacking objectivity. Such an 
action by the federal government creates the prospect for land claims litigation, loss of tax 
base, jurisdictional conflicts, diminution of State and local government control over land use 
and other regulatory matters, adverse environmental, social, and economic impacts associated 
with casino development, and other sources of conflict and controversy. The serious 
problems the Towns have encountered as a result of the recognition of the Mashantucket 
Pequot Tribe, and the continued deterioration and subjectivity of the process since then, have 
caused them to- view all acknowledgement petitions with caution and skepticism. 

The point of raising these concerns is hot that requests for acknowledgment should not 
be considered. Instead, as a matter of federal policy, acknowledgment decisions should be 
made through fair and balanced procedures, under clearly defined and Congressionally 
mandated standards, and without the appearance of bias or favoritism. 

B. Role of the Towns In the Petition Process 

Based upon these concerns, the Towns reluctantly concluded it was necessary to 
participate in a review of these recognition petitions. Thus, for two years the Towns have 
participated in good faith as interested parties in the acknowledgment process. They have 
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done so not in opposition to the petitioners' claim to Indian heritage. Rather, they are acting 
out of concern that BIA is proceeding well beyond its legal authority without full and 
objective consideration of the facts and without respect for the interests of third parties. 

As interested parties, the Towns have made a considerable investment in retaining 
experts on tribal acknowledgment to review the petitions and provide evidence that would be 
of assistance to BIA in the review process. The Towns have undertaken this analysis in an 
objective and impartial manner for the purpose of providing an independent assessment of 
whether the petitioners satisfy BIA's acknowledgment criteria in 25 C.F.R. Part 83. The 
Towns have taken this step even though they do not concede that BIA has legal authority to 
acknowledge Indian tribes under federal law. 

Throughout the process of gathering and analyzing this information, the Towns have 
maintained an open mind as to whether the petitioners should be accorded federal 
acknowledgment. They have done so despite unfair and mean-spirited attacks by both 
petitioners, who have attempted to stifle' the Towns' participation as interested parties. 

To date, the Towns have not taken a formal position on whether the petitioners satisfy 
the acknowledgment criteria. This is because the Towns wish to review all of the relevant 
evidence and complete their own independent analysis before deciding whether to take a 
formal position. While the Towns' research to date suggests that neither petitioner qualifies 
under the applicable acknowledgment standards, if applied fully and objectively, these three 
local governments are reserving final judgment until all of the facts are before them. 
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Since obtaining formal interested party status on July 14, 1998, the Towns have made 
extensive and diligent efforts to assist in developing the record relative to these petitions. 
They have retained four technical experts in disciplines relevant to tribal acknowledgment. 
Through their work, the Towns have submitted nine technical reports consisting of over 300 
pages of analysis and thousands of pages of evidentiary documents. The Towns have 
carefully reviewed documents made available by BIA. The Towns have also conducted their 
own research and document collection. In carrying out this role, the Towns have spent over 
$ 1 00,000 and invested countless hours. At eveiy step of this effort, the Towns have made the 
results of this research and their communications with BIA available to the petitioners, a 
courtesy not returned by the Eastern Pequot or the Paucatuck Eastern Pequot groups. The 
resulting studies and data have been submitted for the record. We are aware of no other 
acknowledgment proceeding in which interested parties have made such a concerted and 
diligent effort to assist in the fact-finding process. 

II. BIA'S IMPROPER ADMINISTRATION OF THE 

ACKNOWLEDGMENT PROCESS 

Unfortunately, the Towns' ability to take advantage of the opportunity provided under 
the acknowledgment regulations to participate as interested parties has been frustrated and 
undermined by numerous BIA actions. These abuses of agency authority are so severe and 
compelling that they require Secretarial intervention at this time. These deficiencies fail into 
five categories, each of which is discussed below. 

A. BIA’s Unlawful Failure to Release Documents 

For the entire time the Towns have participated as interested parties, BIA has 
repeatedly violated its duty to make documents pertaining to the petitions available. For 
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example, the Towns' arid the State's request under the Freedom of Information Act ("FOIA") 
for the materials submitted by the petitioners themselves - the essential starting point for a 
review of the acknowledgment claims - has yet to be answered in its entirety, even though it 
was filed more than two years ago . Although the request involves a large number of 
documents, that material is readily accessible to BIA, and the Towns are entitled as parties to 
have it. There is no excuse for such unjustified violations of FOIA, the rights of the Towns as 
interested parties, and fundamental principles of fairness and due process. We understand that 
BIA is finally making many of these documents available, but that does not change the fact 
that the response will still be incomplete, and was delayed so seriously as to have 
fundamentally compromised the Towns' right to participate. 

Even simple requests for documents have not been responded to in a timely maimer. 

On February 16, 2000, for example, the Towns filed a FOIA request for only sixteen 
documents. Each document was clearly listed with date and title or other identifying 
information. Nearly three months later, that simple request had not been answered 

The Towns have even encountered resistance from BIA when trying to review the 
record of the petitions in BIA offices, a standard practice made available on a regular basis to 
parties involved in the acknowledgment process. For example, our efforts simply to schedule 
an opportunity to review BIA records on these petitions initiated last October was at first 
ignored, and then delayed, by BIA for months. We were not allowed access to the files until 
February, even though we made at least 10 telephone calls, several of which were 
unanswered, and sent three letters to arrange for this review. Similarly, many of the Towns' 
letters to BIA asking for responses to important questions have gone unanswered. 
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BIA’s systematic and repeated failures to respond to the Towns' inquiries and requests 
for information are inexcusable and inexplicable on the merits. They appear to show a 
conscious effort by BLA. to compromise the ability of the Towns to participate in the petition 
process - a right guaranteed to them "fully" by the BIA regulations. 59 Fed. Reg. 92SO, 9283 
(1994). As a result, BIA has abdicated its responsibilities, not just under FOIA and the other 
laws governing the fair and objective administration of agency responsibilities, but also under 
the very process it has established to ensure a searching and objective review of claims to 
tribal status. We appreciate the heavy workload BIA confronts on acknowledgment issues, 
but the problems the Towns have encountered cannot be excused on that basis. 

B. Arbitrary and Capricious Selection of Deadline for Evidence on the 
Proposed Findings 

BIA recently announced what appears to be a conscious decision to establish a 
retroactive cut-off deadline for evidence to be considered for the proposed findings on the 
petitions. For these petitions, BIA apparently decided in February of this year to set such a 
deadline as of April 5 of last year . The Towns were not notified of this deadline until March 
2, 2000, when they received copies of letters to the petitioners. As a result, the Towns 
invested considerable expense and effort in preparing evidence for BIA to consider in 
connection with the proposed findings on these petitions, only to be told after-the-fact that it 
would not be considered for the crucial proposed findings. 

We believe that this deadline was set after the Assistant Secretary for Indian Affairs 
issued a mandate on new procedures that would be followed in connection with 
acknowledgment petitions. The Assistant Secretary published a Federal Register notice of 
those changes on February 1 1 , 2000, with no opportunity for public comment. 65 Fed. Reg. 
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7052. That notice establishes a procedure whereby no additional evidence will be considered 
after a petition comes under active consideration. It appears that BIA, sometime after the 
February 1 1 notice, established the April 5, 1999, cut-off date for evidence on these petitions. 
As a result, the record on the proposed findings does not include the majority of the evidence 
submitted by the Towns, much of which identifies serious deficiencies in the petitions. 

The Towns have submitted three letters asking BIA to explain when it selected this 
cut-off date and on what basis. We have called and asked the same questions. Consistent 
with BIA's dismal record in responding to the Towns, these inquires have gone unanswered. 

Even more troubling is the apparent basis upon which BIA selected the April 5, 1999, 
cut-off date. That is the very date on which the Paucatuck Eastern Pequot petitioner 
apparently submitted a purported critique of the only evidence filed by the Towns prior to that 
date. Thus, it appears that sometime in February of this year BIA looked back over the 
record, picked a date that suited its purpose to give the petitioners the last word on the 
proposed finding, and arbitrarily and retroactively set the cut-off date on that basis. 

Moreover, BIA made the back-dated decision even though the Towns had submitted a 
detailed rebuttal of the Paucatuck Eastern Pequot's response shortly after April 5, 1999, as 
well as a substantial amount of additional evidence and analysis. 

We trust you would agree that such an approach is neither fair play nor consistent with 
BIA's duty, and the Towns' effort, to develop a comprehensive, sound, and objective record 
inclusive of all the facts. Without question, BIA has failed to allow the Towns to participate 
’’fully" in the development of the proposed finding, as provided for in the acknowledgment 
regulations. 
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The Towns' concerns regarding the arbitrary and capricious selection of the cut-off 
date and the failure of BIA to provide the relevant documents go to the heart of the validity 
and fairness of the acknowledgment process. It is not enough to allow review of the 
documents in BlA's offices. The evidence relative to these two petitions is highly technical in 
nature and entails on the order of 20,000 pages. The detailed technical review by the Towns' 
experts necessary to relate this information to the acknowledgment criteria requires hands-on 
access to the documents. This cannot be completed effectively in BLA's offices. 

It also is not sufficient to state that only proposed findings have been issued and that 
all of the Towns' evidence will be considered before a final decision. Certainly, in the public 
perception, a proposed finding carries significant weight. It puts parties concerned about the 
validity of the claims in the difficult position of having to prove BIA wrong. As has been 
demonstrated in this case already, the issuance of the proposed findings establishes 
expectations on the part of petitioners and their financial backers that acknowledgment will be 
granted. Already, plans for new casinos are being drawn un in the region, even though BIA 
has not even considered the critical evidence submitted by the Towns. Without question, the 
correct and legally sustainable way to proceed is by issuing objective and comprehensive 
proposed findings based on all the facts, not result-oriented determinations driven by artificial 
deadlines, as appears to have been done here. 

C. Failure to Publish a Valid Proposed Finding 

As noted above, the Assistant Secretary for Indian Affairs unilaterally decreed 
changes to the BIA acknowledgment regulations on February 11. Although his notice results 
in changes in the existing acknowledgment procedures, the Assistant Secretary provided no 
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opportunity for public comment. The avowed purpose of the changes was to expedite the 
acknowledgment process. The price for doing so, in addition to violating the Administrative 
Procedure Act C’APA") by failing to conduct a public review procedure, was to sacrifice 
thoroughness and detail in the name of expedited proceedings. 

The Assistant Secretary signaled his intent to sacrifice accuracy for speed in his 
remarks published in the New Haven Register , where he is quoted as saying: The risk of 
speeding up the acknowledgment process "is we grant recognition to a tribe that maybe 
doesn't deserve it. And I would much rather take that risk than the risk that we do not grant 
recognition to a tribe that deserves it" See Attachment 1. 

Needless to say, the Towns object strongly to the bias in favor of petitioners reflected 
in this statement It is both bad policy, and inconsistent with the law, for such an approach to 
serve as the basis for the acknowledgment process. Clearly, the proposed findings reflect the 
problems inherent in this approach. At numerous points in the proposed findings, BIA admits 
that a more careful review was precluded by .''time constraints" and "the new procedures" ( i.e. , 
the Assistant Secretary's February 1 1 notice). See , e.g. , Eastern Pequot Proposed Finding, 79 
para. 4, 133 para. 2, 135 para. 4, 141 para. 2, 154 para. 3; Paucatuck Eastern Pequot Proposed 
Finding, 79 para. 5, 80 para. 1, 92 para. 3, 127 para. 4, 129 para. 5, 134, para. 4, 135 para. 5, 
139 para. 4, 142 para. 3. In the past, BIA would take the time necessary to ensure a 
reasonably thorough review. Now, BIA is placing a priority on getting through the paperwork 
at the expense ofconducting careful and comprehensive analyses, and the Assistant Secretary 
endorses the new approach. 
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In the case of these petitions, however, the most serious casualty of BIA's fast-track 
approach is that the proposed findings are not substantively sufficient under its own 
regulations. To achieve acknowledgment, the petitioners must prove that they satisfy all 
seven criteria . Yet, in this proposed finding, BIA concedes that it has not even assessed fully 
whether two of these criteria have been met . For example, criterion (b) of the regulations 
requires BIA to make a finding that the petitioner "comprises a distinct community and has 
existed as a community from historical times until the present ." 25 C.F.R. § 83.7(b) 
(emphasis added). Criterion (c) requires a finding that the petitioner has "maintained political 
influence or authority over its members as an autonomous entity from historical times until 
the present ." Id. at § 83.7(c) (emphasis added). 

Despite these clearly stated regulatory requirements, BIA admits in the proposed 
findings that it has made "no specific finding for the period from 1973 to the present." See, 
e.g. . Eastern Pequot Proposed Finding, 62 paras 5, 7, 100 para. 5, 120 para, 3; Paucatuck 
Eastern Proposed Finding, 63 para, 5 7, 96 para. 5, 120 para. 3. BIA concedes that it has 
been derelict under its own rules by failing to review evidence related to an entire generation 
of the petitioners under two criteria. In past BIA decisions, failure of a petitioner to prove 
continuity over a generation has resulted in negative findings. This is especially true when 
those gaps occur in the twentieth century ( see proposed findings for Gay Head Wampanoag, 
Mohegan, and Miami of Indiana petitions). Here, BIA proposes positive findings without 
even assessing information on this period for either petitioner. 

Finally, under its "haste makes waste" approach, BIA has departed from past practice 
by failing to make available the technical reports upon which the proposed finding is based, as 
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well as the bibliography of documents relied upon. Again, this failure reflects an intent to 
avoid full and open review of the record and the rationale for the decision underlying BIA's 
actions. This failure violates 25 C.F.R. § 83.10(h), which requires that such information be 
provided to interested parties. We understand that BLA is now making this information 
available, but the Towns have already been denied the opportunity to review these documents 
for about one-fourth of the available review period. 

In summary, BIA violated the APA by changing its acknowledgment process through 
the February 1 1 notice without public comment. 1 The changes wrought by that notice 
permeate the proposed findings and appear to have played a significant role in the defects 
inherent in them. The findings themselves are defective on their face and fail to meet the 
requirements of the acknowledgment regulations. These numerous and serious legal defects 
compel the withdrawal and republication of the February 1 1 notice and the proposed findings. 


1 BIA may seek to argue that this notice merely announces changes to internal procedure. 

This is not the case. For example, the notice precludes any evidence after a petition goes under active 
consideration. 65 Fed. Reg. 7052, 7053. However, the existing regulations expressly provide for 
evidence to be submitted during the preparation of the proposed findings, including after the petition 
goes on active consideration. (See , e.g, 25 C.F.R. §§ 83.10(a) (BIA may consider "any evidence 
which may be submitted by interested parties"): 83.10(f)(2) (the petitioner "shall be notified of any 
substantive comment on its petition received prior to the beginning of active consideration or during 
the preparation of the proposed finding , and shall be provided an opportunity to respond to such 
comments"). (Emphasis added). Under APA case law, this change to the existing regulations without 
notice and comment violates the APA. See, e.g. Phillips Petroleum Co. v. Johnson . 22 F.3d 616 (5“' 
Cir. 1994) (Minerals Management Service violated the APA in issuing a royalty-valuation procedure 
without notice and comment; the APA exemption for changes to agency procedures "does not extend 
to those procedural rules that depart from existing practice and have a substantial impact on those 
regulated"), cert, denied , 514 U.S. 1092 (1995); Sequoia Orange Co. v. Yeutter , 973 F.2d 752 (9 11 Cir. 
1992) (Secretary of Agriculture's action of changing procedure for approving amendments to 
marketing orders governing the sale and delivery of agricultural products subject to the APA); 
Batterton v. Marshall , 648 F.2d694(D.C. Cir. 1980) (Department of Labor violated APA by changing 
its methods of determining unemployment rates for purposes of implementing jobs program); Ruffin 
v, Kemp , No 90 C 2065, 1992 U.S. Dist. LEXIS 10320 (N.D. III. 1992) (Housing and Urban 
Development procedures for state due process determinations required to undergo notice and 
comment). 
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D. Unlawful Changes in Substantive Standards for Acknowledgment 
In addition to these procedural concerns, the proposed findings are based upon a 
number of fundamental changes in the manner in which BIA applies the acknowledgment 
criteria in 25 C.F.R. Part 83. These dramatic changes in precedent include the following: 

1 ) Giving unprecedented, if not determinative, weight under criteria (b) and (c) to the 
mere fact of State recognition and the existence of a State reservation, even 
through the State’s function was little more than social assistance; 

2) Allowing the petitioners to satisfy the requirement for descent from the historical 
tribe in the absence of being able to establish that their ancestors were in fact 
Pequots; and 

3) Allowing the petitioners to show their connection to the historical tribe even 
though their ancestors cannot be shown to have maintained tribal relations. 

These are all important issues that go to the very heart of the acknowledgment process. 
If established, these changes would fundamentally alter the acknowledgment criteria 
themselves, and require rulemaking. In any event, such sweeping changes should not be 
made in the course of a proceeding as significant and flawed as this one has been. 

E, Improper Role of the Assistant Secretary 

The proposed findings also may have been tainted by the personal involvement of the 
Assistant Secretary. As described in the attached letter from the Towns to Mr. Gover, it is 
readily apparent that these proposed findings, if finalized, will have a direct effect on the 
acknowledgment petition of his former client, the Golden Hill Paugussett group. See 
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Attachment 2. Mr. Gover has recused himself, however, only from the Golden Hili matter. 
The Solicitor's Office has determined that he should not participate in petitions that present 
issues which could affect the Golden Hill decision. Despite these constraints, and the 

obvious interrelationship of the Pequot and Golden Hill matters, 2 the Assistant Secretary 
presided over both Pequot petitions, producing new principles of tribal acknowledgment in 
the proposed findings that would appear to redound to the benefit of his former clients. These 
circumstances would appear to call for Mr. Cover’s recusal from the Pequot petitions, as well 
as consideration of the need to withdraw the proposed findings for reconsideration subject to 
all of the evidence and review by an impartial decisionmaker. 

III. LACK OF BIA AUTHORITY TO ACKNOWLEDGE TRIBES 

Finally, we wish to note that in raising these issues the Towns do not concede that the 
Executive Branch has legal authority to acknowledge Indian tribes under federal law. It 
appears that Congress has never delegated such authority to the Executive Branch and that, 
even if it has, no legally sufficient standards to guide such action have been articulated. 

This letter is not the place to present our detailed analysis of this issue, but suffice it to 
say that Congress has never delegated to the Executive Branch the very significant power to 
acknowledge the existence of a govemment-to-govermnent relationship between the United 
States and a tribal petitioner. An explicit act of Congress would be necessary to do so, as the 


2 As discussed in the attached letter, there are at least five issues in common among the three 
petitions. They relate to the weight accorded to state recognition, the proof petitioners must show of 
tribal descent and continuity, the need to maintain tribal relations, the applicability of the "one family” 
rule, and the relevance accorded to obituaries in proving tribal descent. 



127 


U.S. Supreme Court recently recognized on the related question of establishing Indian country 
in Alaska v. Native Village of Venetie Tribal Gov’t. , 522 U.S. 520, 531 n. 6(1998). 

Not only does such authority not appear to exist, Congress on several occasions over 
the last 20 years has expressly declined to grant such a delegation. The Department of the 
Interior's own officials have conceded this point For example, in a 1976 legal opinion. 

Deputy Solicitor David E. Lindgen concluded: "While the law is admittedly very unclear on 
this subject, on balance we do not believe the Secretary today has the authority to recognize 
Indian Tribes ." Recognition of Certain Tribes: Hearings on S. 2375 before Senate Select 
Comm, on Indian Affairs , 95 th Cong., 2d Sess. 64 (I978)(emphasis added). The opinion went 
on to note that legislation specifically conferring such authority would be developed and that 
tribes previously recognized administratively would retain that status "whether or not the 
Department had the authority to recognize" because the Congress would have subsequently 
ratified those actions "by appropriating monies for purposes of providing services to those 
tribes." Id. 

Testifying before Congress on one such bill to delegate this authority to the Secretary, 
the Deputy Assistant Secretary of the Interior for Indian Affairs, George Goodwin, admitted 
in 1978 that no such express delegation had ever been granted. After an apparent reversal in 
the Department's legal analysis of the issue, Mr. Goodwin asserted that such authority was 
implicit in the Executive Branch's general responsibility for Indian affairs. He conceded, 
however, that "there is no specific legislative authority on the subject." See Recognition of 
Certain Indian Tribes: Hearings on S. 2375 before Senate Select Comm, on Indian Affairs , 

95 lh Cong., 2d Sess. 15 (1978). See also Federal Rec o gnition of Indian Tribes: Hearings on 
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H.R. 1 3773 and Similar BiSls before Subcomm. on Indian Affairs and Public Land of ihe 
House Comm, on Interior and Insular Affairs , 95‘ l> Cong., 2d Sess. 14 (1978). 

A similar admission was made in 1982 by a representative of the then-unrecognized 
Mashantucket Pequot Tribe. In testifying why Congress should recognize the Mashantucket 
Pequot petitioner as a federal tribe and forego the factual analysis anendant upon such review 
conducted by 8IA, Suzan Haqo of the Native American Rights Fund stated: "I would like to 
say a word about that and the Federal Acknowledgment Project, that recognition has been a 
function and prerogative of Congress, not the executive branch.'' Settlement of Indian Land 
Claims in the States of Connecticut and Louisiana: Hearings before the House Comm, on 
Interior and Insular Affairs , 97“* Cong., 2d Sess. 46 (1982). As she further noted. Secretary of 
the Interior Morton "felt that they [tribal petitioners] could not be recognized 
administratively." Id. No intervening legislation has been enacted since the Department's 
1 976 legal opinion or this testimony in 1 978 and 1982 to provide such an express delegation. 

We are aware that BIA has attempted to rely upon several broad sources of legal 
authority to be the basis for this power (5 U.S.C. § 301; 25 U.S.C. §§ 2, 9; 43 U.S.C. § 1457). 
The plain meaning of these provisions, however, supported by the intent of Congress apparent 
in the relevant legislative histories, makes it clear that acknowledgment authority was not 
expressly covered by those provisions. The Supreme Court has emphasized that the text of a 
statute that an agency asserts is a delegation of power must reasonably demonstrate "that the 
grant of authority contemplates the regulations issued." Chrysler Corp, v. Brown , 441 U.S. 

281, 308 (1979). Nothing in the provisions BIA relies upon confers authority for so sweeping 
and significant a grant of power as claimed in the federal acknowledgment regulations. 
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Nor can BIA rely upon section 103(3) of the Federally Recognized Indian Tribe List 
Act of 1994 as a source of this power. Fub.L. No. 103-454, 108 Stat. 4791 (1994) (codified in 
part at 25 U.S.C. §§ 479a - 479a-l). An early version of this law that would have delegated 
such power failed to pass. Rather than confer such power by delegation. Congress merely 
included in the bill that was subsequently enacted a finding that tribes may be recognized by 
Act of Congress, the courts, or by an administrative act under 25 C.F.R. Part 83. That finding 
appears to have been added somewhat as an afterthought, and without apparent debate or 
public input as to its meaning and potential consequences. In any event, such a mere 
"finding" does not confer power upon BIA. It is not an operative part of the statute, nor does 
it enlarge or confer powers on the Executive Branch. See , e.g. , Association of Am. R,Rs v. 
Costle , 562 F.2d 1310, 1316 (D.C. Cir. 1977). BIA cannot rely upon this hortatory finding as 
a source of delegated power. 

Moreover, any such delegation would be unconstitutional in that no meaningfiil 
standards have been articulated by Congress as to how this power should be exercised. 
Recently, the courts have expressed interest in revitalizing this long-standing principle and 
applying it in the context of administrative actions of the Executive Branch. See American 
Tracking Ass'ns v. EPA , 175 F.3d 1027 (D.C. Cir. 1999); South Dakota v. U.S. Dept, of the 
Interior , 69 F.3d 878 (8 th Cir. 1995), vacated , South Dakota v. U.S. Dep't. of the Interior , 106 
F.3d 247 (8 th Cir. 1996) 

No court has ever addressed directly both these issues in deciding whether the 
Executive Branch has the authority to acknowledge tribes. The few cases to consider the 
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validity of BIA’s acknowledgment regulations have not done so in the context of a direct 
challenge on these grounds. 

There is no more persuasive example of problems created by this absence of a dear 
delegation and meaningful standards than the proposed findings set forth for these two 
petitions. They represent an example of BIA developing the rules as it goes along to 
accommodate the circumstances of particular petitions. This approach cannot be 
countenanced, and we ask for your personal involvement to remedy these serious deficiencies 
in BIA’s administration of the tribal acknowledgment program. 

IV. REQUEST FOR SECRETARIAL ACTION 

The deficiencies in the BIA procedures and proposed findings discussed in this letter 
are serious and undermine the integrity and legality of the acknowledgment process. 
Fundamental questions of federal Indian policy are implicated. 

Clearly, the Secretary possesses the power to intercede in the review of these petitions 
to address these problems. To allow the review in these matters to continue on its current 
course will only compound and magnify the existing defects. The Towns therefore call upon 
you to take the following steps: 

1 ) Withdraw both proposed findings. 

2) Consider the need for Assistant Secretary Gover to recuse himself from further 
involvement and to appoint an impartial official to oversee the processing of 
the petitions. 

3) Direct BIA to release to the Towns immediately all requested documents. 
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4) Provide the Towns a reasonable opportunity, and time and access to BIA 
documents, to review those records and submit additional evidence and 
analysis relative to the proposed findings. 

5) Direct BIA to develop new proposed findings that are based upon all evidence 
in the record. 

6) Require BIA to address acknowledgment criteria (b) and (c) in their entirety in 
the new proposed findings so that legally sufficient proposed findings will be 
available for review. 

7) Require BIA to make its technical reports and bibliography available at the 
same time as republication of the proposed findings. 

8) Withdraw the February 1 1 notice of changes to the acknowledgment process 
and, if such changes are still considered appropriate, require republication 
subject to notice and comment procedures in compliance with the APA. 

9) Reconsider the legal basis for the Department to grant acknowledgment to 
Indian Tribes and whether legally sufficient standards have been articulated by 
Congress, pursuant to which such authority could be exercised. Assuming the 
conclusion that such authority either does not exist or requires clarification, 
place the processing of these petitions on hold pending the initiation of 
comprehensive Congressional consideration of this issue and appropriate 


action. 
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Towns of 

Ledyard North Stonington Preston 


May 5, 2000 


The Honorable Kevin Cover 
Assistant Secretary for Indian Affairs 
Department of the Interior 
1849 C Street, MW 
MS-4140-MIB 
Washington, DC 20240 

Re: Request for Recusal - Eastern Pequot/Paucatuck Eastern 
Pequot Petitions 

Dear Mr. Gover: 

On behalf of the Towns of Ledyard, North Stonington, and Preston, 
Connecticut, we are writing to ask you to recuse yourself from participation in the 
review of the above-referenced petitions. 

It is a matter of record that you have recused yourself from the Golden Hill 
Paugussett petition, based upon your prior legal representation of that group. See 
Attachment 1. It also is a matter of record that you agreed during your confirmation 
process to recuse yourself from particular matters involving specific parties that you 
worked on personally and substantially at your former law firm. In addition, it is a 
matter of record that the Solicitor’s Office has determined that you ought not take part 
in the review of other petitions that could' directly influence the Golden Hill decision. 
See Attachment 2. On that basis you agreed, for example, to not make a decision on 
the Yuchi petition until after resolution of Golden Hill, due to the existence of a 
common issue. 

It is clear from the proposed findings you have issued for the Pequot petitions 
that the same principles and ethical constraints apply to your involvement in those 
matters. All three petitions - Eastern Pequot, Paucatuck Eastern Pequot, Golden Hill 
Paugussett — arise in Connecticut and present several important issues in common. In 
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The Honorable Kevin Gover 
May 5, 2000 
Page 2 


particular, the following positions taken by you in the two Pequot proposed findings 
are relevant to, and could have a direct effect, on the Golden Hill decision in much the 
same manner as was the issue of concern in die review of the Yuchi petition. 

I) The proposed findings for the Pequot petitions assign considerable and 
unprecedented weight to recognition of petitioning groups under State law and the 
existence of a State reservation. See, ea^. Eastern Pequot Proposed Finding, 63; 
Paucatuck Eastern Pequot Proposed Finding, 64. This approach diverges from past 
B1A precedent. For example, as stated on page 97 of the technical report of the 1996 
Golden Hill Paugussett final determination that has been withdrawn and reopened; 

The Federal government's regulations for Federal acknowledgment 
consider state recognition under criterion 83.7(a), but do not treat it as 
dispositive in Federal acknowledgment cases. The Federal government 
has a responsibility to acknowledge Indian tribes with continuous 
existence. Requirements for recognition of Indian tribes established by 
individual states at any given time vary widely and are not binding upon 
the Federal government. 

Your proposed findings for the Pequot petitions depart from this precedent and 
arguably stand for the proposition that the State's mere providing of land to the 
petitioners and any actions it took in respect to the petitioning groups provide strong 
evidence that the petitioners qualify for acknowledgment See, e.g. , Eastern Pequot 
Proposed Finding, 64. This inflation of the evidentiary weight given to actions by the 
State occurs under the Pequot proposed findings, even though there is no evidence of 
tribal representation or actual political influence or authority, and little or no evidence 
of community on the part of the petitioners, over long periods of time. This inflation 
also would occur despite the fact that the State’s role with respect to the Pequot 
groups was nothing more than a supervisory or welfare function for most, if not all, of 
the relevant period of time. Moreover, the State never treated either petitioner as 
sovereign. This is an issue that has obvious potential bearing on the Golden Hill 
petition, where the State of Connecticut took similar action with respect to that 
petitioning group. 

2) The Pequot proposed findings seek to deemphasize, if not eliminate, the 
need for maintenance of tribal relations between the petitioners' ancestors and the 
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historical tribe. Such a principle, if validated, would allow these petitioners to 
reconstitute their membership to avoid troublesome descent issues without the 
necessity of proving historical tribal relations. As demonstrated in the Towns' 
evidence (which BIA has for the most part not considered), there is little indication 
that the petitioners’ ancestors engaged in actual social, cultural, or political 
interactions with the historical tribe. Your proposed findings appear to hold that 
whether such actual relations occurred is not an important factor. See, e.g. , Paucatuck 
Eastern Pequot Proposed Finding, 137 (referring to potential for membership 
expansion because neither petitioner is required to show maintenance of "tribal 
relations"). This approach departs from past acknowledgment precedent, and it has 
potential application in the Golden Hill matter. See , e.g. . Golden Hill 
Reconsideration on Final Determination, App II, n.l. 

3) The proposed findings, if adopted as final, would allow for proof of 
descent from an historical tribe merely because the petitioners* ancestors were at some 
point in time listed by State overseers as members of that tribe, even though their 
genealogical descent from the Pequots cannot be proven. In previous 
acknowledgment decisions, and in the regulations themselves, BIA has required 
petitioners to prove actual descent from the historical tribe, and not the mere 
association of their ancestors with that tribe at some point in time. The same issue is 
central to the. Golden Hill matter. 

4) The Golden Hill decision addresses the important issue of whether a 
tribe can descend from just one petitioner family and satisfy criterion (e). That, too, is 
an issue in the Pequot petitions, as most of the members of the Eastern Pequots may 
derive exclusively from the Brushel family and most of the members of the Paucatuck 
Eastern petition may derive exclusively from the Gardner family, neither of whom 
had continuous tribal relations with the historical tribe. Even if more than one 
ancestral family is involved, at best these petitioners rely upon no more than two or 
three families, which presents essentially the same issue as in Golden Hill regarding 
what level of proof is necessary to show that a tribe has survived over time. This 
issue is common and central to all three matters. 

5) The proposed findings would give weight to the identification of Calvin 
Williams as a Pequot in his obituary. See , e.g. , Eastern Pequot Proposed Finding, 73 
n.96. Previously, obituaries have not been given weight for the purpose of 
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determining tribal descent The probative value assigned to obituaries is an important 
issue in Golden Hill with respect to William Sherman. See Golden Hill Paugussett 
Reconsideration of Final Determination (May 24, 1999). 

These are all important issues that are shared by the Eastern Pequot, Paucatuck 
Eastern Pequot, and Golden Hill Paugussett matters. We raise them here not to 
present them for a review on the merits (which we will address in our response to the 
proposed findings) nor to concede the Department's authority to acknowledge the 
existence of Indian tribes under federal law (which we do not admit) but to illustrate 
the clear relationship between the Pequot and Golden Hill petitions. A farther 
indication of the manner in which the Pequot findings serve as precedent for Golden 
Hill is provided by recent statements of Quiet Hawk of the Paugussett petitioner, who 
is attributed as stating that the issue of the relationship between his petitioner group 
and the Schaghticoke petitioner is "much like what happened with the Eastern 
Pequots and Pawtucket [sic] Eastern Pequots.” See Attachment 3. 

We believe the circumstances presented here warrant your recusal from both 
Pequot matters. The standard for recusal is whether “the circumstances would cause a 
reasonable person with knowledge of the relevant facts to question [one’s] 
impartiality.”- 5 C.F.R. § 2635.502. Thus, die appearance of compromised 
impartiality alone warrants recusal because that appearance undermines public faith in 
the fairness of the outcome. The standards of conduct of the Department of the 
Interior compel a similar result. See 43 C.F.R. § 20.501. We also adopt the 
arguments related to due process and fundamental fairness that were raised in the 
State of Connecticut’s request that you recuse yourself from the Golden Hill matter. 
See Attachment 4. 

Here, the fact that your determinations in the Pequot matters could directly 
impact a matter from which you have already recused yourself would cause a 
reasonable person to question the impartiality of the result The issues described 
above are so closely linked among these petitions that there can be no question that 
the appearance of a lack of impartiality has been created. This is true individually for 
each identified issue. Taken together, the fact that so many major and precedent- 
setting issues are common to all three petitions creates a cleat appearance of a 
conflict, if not an actual conflict. We can unequivocally state from our position as 
interested parties that the impartiality of the Eastern Pequot and Paucatuck Eastern 
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Pequot proposed findings is very much at doubt in our minds, and in the minds of the 
residents of our Towns, due to these common issues with the Golden Hill matter. 
Hence, recusal appears to be called for. 

We therefore respectfully request that you recuse yourself from further 
involvement in the Pequot matters. We also question whether your extensive 
involvement to date has compromised the proposed findings. We therefore 
respectfully request that you ask the Departments ethics officials to assess whether 
the proposed findings have been impermissibly tainted by your involvement in them. 
Should that be the case, the necessary remedy would appear to be withdrawal of the 
proposed findings for reconsideration by an impartial decisionmaker. 

We raise this issue with you reluctantly, being aware of the fact that these are 
important issues that fall under your responsibility. It is necessary to do so, however, 
in light of the great significance these matters present to our communities and the 
corresponding importance of eliminating any suggestion of a lack of objectivity in the 
decision process. Our concerns in this regard are only heightened by recent 
revelations about the possible lack of legitimacy of the Mashantucket Pequot Tribe 
and the questionable methods that may have been employed to achieve its recognition 
from Congress, as described in the recently released book Without Reservation: The 
Making of America's Most Powerful Indian Tribe and Foxwoods, The World's 
Largest Casino. 

The integrity and validity of the tribal acknowledgment process is clearly a 
matter of great concern to our communities. We ask you to help avoid further 
questions over the fairness and objectivity of the maimer in which acknowledgment 
decisions are made by recusing yourself from these matters. We appreciate your 
consideration of this request 


Sincerely, 
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The Honorable Kevin Gover 
May 5, 2000 
Page 6 


cc: M. Frances Ayer, Esq. 

The Honorable Bruce Babbitt 
The Honorable Richard Blumenthal 
Mrs. Agnes E. Cunha 
The Honorable Christopher Dodd 
The Honorable Samuel Gejdenson 
The Honorable John D. Leshy 
The Honorable Joseph Lieberman 
Patricia A. Marks, Esq. 

Mr. Kenneth Reels 

The Honorable John G. Rowland 

Mrs. Mary Sebastian 
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United States Department of the Interior 

OFFICE OFTHE SOLICITOR 
Washington. D.C. 20240 

JAN I 3 ISS9 


Honorable Richard Bltirnenthal 

Attorney General 

State of Connecticut 

SS Eta Street 

P.O. Box 120 

Hartford, CT 05141-0120 

Rjs: Golden Hit! Paugusett Petition 

Dear Mr. Blumenthai: 

This letter responds to your letter dated January 4, 1999 to Kevin Gover, Assistant Secretary— 
Indian Affairs of the Department of the Interior. As your letter points out, by memorandum dated 
December 22, 1998, the Secretary of the Interior requested Assistant Secretary Gover to address 
five specific issues in connection with a request for reconsideratiop of the final determination 
against Federal acknowledgment ofthe Golden Hill Paugussett. Your January 4, 1999 letter 
requests Assistant Secretary Gover to recuse himself fiom any involvement in the reconsideranon 
process involving the Golden ESI Paugussett 

We wish to confirm that Assistant Secretary Gover is, infect, recused from involvement in the 
acknowledgment petition submitted by the Golden EGA Paugussett This recusal applies to the 
reconsideration pr° c ' 33setout by the Secretary in his December 22, 1998 memorandum The 
memorandum was addressed to Assistant Secretary Gover b e ca m e the applicable regulations give 
the Secretary “discretion to request that the Assistant Secretary reconsider the final determination 
on [the] grounds identified by the Board.” 25 CFJEL §83.11 (f)(2). As a result of his recusal, 
however. Assistant Secretary Goverwill not be involved in the review. The State of Connecticut 
and the other interested parties will be advised shortly of the decision maker in the reconsideration 
process. 

In addition to addressing the issue raised in your January 4, 1994 letter, we wish to point out that 
the regulations provide, in relevant part, that the reconsidered determination is to be issued 120' 
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days from the date of the Secretary’s request for reconsideration. 25 CJF.R. §83.1 1 (gXO- Thu: 
the reconsidered determination is due 120 days after December 22, 1998, or April 23, IS99. 

We appreciate your interest in this matter, and we trust that this letter wiH clarify the situation. 



Interested Parries 



141 



United States Department of the Interior 

office of the solicitor 

''VishmjTca. D C. 20240 


■.n wir mo -y>. 


Memorandum To File ^ 


From: 


Solicitor 



{ 


Subject: Decisionmaking in Golden Hill Paugusseu (Golden Hill) and Yuchi 

Acknow[edgn2ent Cases 

vj 



1- Vuciii 

Use Yuchi group of Indians Sled a petmon with the Deparunent to become a federaily- 
ackaowiedged tribe- The petition has, in the regular course of events, reached the OSes of the 
Assistant Secretary-Indian Affairs, where it awaits a final determination under 25 C.F.R. Pan 33. 
The question presented by the Yuchi petiuen is whether ‘he group is autonomous of die Creek 
Nation, of which Michael Anderson, the Deputy Assistant Secretary, is a member. Ke is, 
therefore, recused from pardcipanon in any decision that may directly and specifically impact the 
Creek Nation. As described beiow, an issue raised during the internal review of the draft final 
deter minati on in Yuchi is also raised in the reconsideration of the Golden Hill matter. 

2 . Golden Hill 

The Golden Hill is a group in Connection, s imilar ly seeking federal acknowledgment. In 1996 
then Assistant Secretary Deer issued a final determination that Golden HiH is not an Indian tribe 
•within the meaning of the regulations. The group appealed to the Interior Board of Indian 
Appeals (TBIA), which in June and September 1998 upheld the decision, but referred five issues 
to the Secretary for possible further discretionary consideration. Following the CBIA decision, 
the Secretary requested the Office of the Assistant Secretary to address these five issues and issue 
a reconsidered decision. 

One of the five issues, and the one in common with the Yuchi draft final determination, concerns 
when an evaluation under all the acknowledgment criteria will occur, following a proposed 
expedited negative finding on one of several criteria, pursuant to 25 CJFJL §83.10. This issue is 
characterized by the petition as a "burden of proof’ issue. The Golden Hill petitioner raises 
another “burden of proof" issue not raised by Yuchi; that is, whether the process leading to the 
“expedited negative” proposed finding was properly triggered. 

Assistant Secretary Cover and his former law firm represented Golden Hill before his 
appointment as Assistant Secretary. During hi3 confirmation process, he agreed to recuse 
himself from all particular matters involving specific parties that he worked on personally and 
substantially for his former law firm. He has recused himself from deciding this case. When the 
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RICHARD BUMBKXSAt 

ATrOP-NSVG^-SHAL 



0 fflce of the Attorney General 

State of Connecticut 


SS Stm5tot«c 
P-0- Sax I2Q 
HwGbrd, CT 06141 -012£ 

csscisca^sxa 

fc& mo) to&sm 

Par (SS0 iO$-S3i9 


January 4, 1999 


The Hcel Kevin Gaver 
.Assistant Secretary— Endian Affairs 
United States Department cf the Interior 
1849 “C* Street N. W. 

Washington, D. C. 20240 

RE: Golden HtU Paugussett Petitioa 

Dear Assistant Secretary Gover: 

As you know, the Secretary of the Interior, -without in any way commenting on the merits 
requested on December 22, 1998, that you address five specific issues in connection, with a 
request for reconsideration of the Heal De termin ation by your department against Federal 

acknowledgment cf the Golden Hill Paugussett petitioner. 

We assume that you will recuse yoursdf from sny involvement in. this petrtfoa, as a result 
of year prior representation of this same petitioner (please sea Memorandum of Associate 
Solicitor, Division, of Indian Affairs to Assistant Secretary— Endian Affairs of September 13, 

1996), and we would support such an action. In. the event that you have not decided to recuse 
yoursdf we formally request that you do so. 

As stated in our prior correspondence of December 15, 1998 concerning the Eastern 
Fequot and Paucatuck Eastern Pequot petitions, the State has-significant interests at stake la 
petrricEts of this nature, winch include potential land cfolm* against its citizens and the State itself; 
the loss of primary jurisdiction overthe areas affected, the impairment of the State's police power 
to protect the public interest, and the possible exposure to intensive gambling operations under 
IGRA. As the Department has also noted. Federal tribal recognition *bas considerable social, 
political, and economic impHcarions for the petitioning group, its neighbors, and Federal, state, 
and local governments ," u For all these reasons, the Governor and Attorney General, who are 
interested parties under 21 C. F. R. § 83.1, are entitled to due process of law and the State of 
Coonectiart has a right to fundamental fairness as a governmental agency, as we are sure that you 

Letter from Acting Assistant Secretary of the Interior William B. Betteoberg to the 
President of the United States Senate, January 17, 1992. Please see also our 
Memorandum to the Assistant Secretary— Indian Affairs, December 15, 1998, regard i ng 
the Eastern Pequot and Paucatuck Eastern Pequot petitions, pp. 1-4, for a more specific 
reference to the State's interests involved la a tribal acknowiedgment oetition. 
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recognize. See, e. g, Slate of Arizona v. Slate of California, 460 U. S. 60S, 63S a ZS (1933) and 
ocher authorities cited in. our Memorandum of December 15, 1998, supra , p. 1 . 

As we are also sure that you appreciate, there is a "powerful and independent 
constitutional interest in fair adjudicative procedure, * which applies to a dmini s trative 
proceedings.* Marshall v, Jerrico, Inc., 4 46 U. S. 238, 243 & a. 2 (1980). Accord, Withrow v. 
Larkin, 42 i U. S. 35, 46 (1974); rae also Greene v. Babbitt, 64 F. 3d 1266, 1275 (9th. Or. 1995) 
(due process applies to tribal acknowledgment determ ina tc o as). Accordingly, due process 
requires impartiality and neutrality in administrative adjudications. Marshall, 446 U. S. at 242; 
Wilhraw, 421 U. S. at 47; see also Schwetdcer v. McClure, 456 U. S. 188, 195 (1982); Ventura v. 
Shalald, 55 F. 3d 900, 902 (3d Or. 1995) (impartial decisionmaker requirement applied more 
strictly in administrative proceedings than in judicial ones). 

"[Mjost of the law concerning disquafiftearioa because of interest applies with equal force 
to. ..administrative adjudicators."* Gibson v. BerryhiB, 41 1 V. 5. 5(54, 579 (1973). Recusal is 
therefore appropriate under the circumstances of this case. Please see Code of Judicial Conduct, 
Canons l, 2, and 3 (c) <1) (A) and (B). It is essential to "preservef ] both the appearance and 
reality of fairneff, 'generating the filing, go important to a popular government; that justice has 
been done.'* Marshall, 446 U. S. at 242. Accord, Greene v. Babbitt, 943 F. Supp. 1278, 1285 
(W. D. 1996). *In matters of ethics, appearance end reality often converge as one." Liiefy v. 
United Slates, 5 10 U. S. 540, 565 (1994) (concurring opinion of Justices Kennedy, Blackmnn, 
Stevens and S outer). It is the appearance of fairness, a . rcd not proof of actual partiality, winch is 
the issue, an we are sure that you understand, ties, e. g., K&rmotd v. Baldwin, 366 F. 2d 172, 

176 (6th Or. 1989). ‘ ' • . 

The principles of firfrneA**, the appearance of impartiality and re l a ted requirements are also 
emphasized by relevant statutes, Presidential Executive Orders, and regulations on - ethical 
standards. See Act of July 3, 1980, 94 Stas. 855, Arts. I and V (codified at5 U. S. C. S. § 7301 
note); Executive Orders No. 12674 of April 12, 1989, 54 Fed. Reg. 15159 and No. 1273 1 of 
October 17, 1990, 55 Fed. Reg. 42547, § 101 (a), (h), and (a), ntSV.S. C. S. § 730! note; 5 C 
F, R. §§ 2635. 101, including (b) (8) and (14); § 263S.501 (a); 2635.502 (a) (2); (b), Example 4; 
(d). Example 2; 57 Fed Reg. 35006, 35025-26 (1992); 43 C. F. EL § 20,501. 

In tight of tins body of law, we respectfully suggest that your recusal is both appropriate 
and necessary because of your prior representation of the petitioner, as we trust you have already 

y There is no question *4 a* am acknowledgment proceeding involves administrative 

adjudication for this purpose, even though formal h e a ri n g s are not automatically mandated 
by statute.* See 5 U. S. C. § 55 1 (7) and (6), definitions of 'adhidtcation" and- "order;* 
Greene v. Babbitt, 64 F. 3d 1266 at 1275; See also Greene v. Babbitt, 943 F. Supp. 1278, 
I2S5 CW D w»ch tex 3<\ 
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concluded. We make this request with M and complete respect for you, your prominent office, 
and your agency. 

Thank you very much for your courtesy and kind consideration. 


Very truly yours, 



RICHARD BLUMENTHAL 
Attonury General 


Copies to: R- Lea Fleming, Acting Chief, Branch of Acknowledgment and Research (fee and 
mail) 

John D. Leahy, Solicitor (fee and mail) 

Attorney Sandra I. Ashton, Office of the Solicitor; Division of Indian Aflaira (fee and 
mail) 

Myles E. Flint, Esq., counsel for petidoner {fee and mail) 

David G. Leitch, Esq., vouasel foc requester 

Kenneth. E. Lenz, Esq., counsel fbrCctmsrtxoit Home Ownas-Held Hostage, an 
association of numerous private property owners in. the Orange and Shelton, CT 
areas, an interested party 

John H. Barton, Esq., counsel for City of Bridgeport, CT, interested party 

James A Trowbridge, Esq., counsel for Darnel Nyzio, et ah, private property owners 
in the Town, of Trumbull, CT, interested parties 

Christopher J. Devine, Esq., counsel for Town ofTrumbuii CT, interested party 

David F. B. Smith, Esq., counsel for Connecticut Attorneys Title Insurance Co., 
interested party 

(Original by fee and overnight mail ; other copies by first-class mail and, where 
indicated, also by fee). 
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pc: The Honorable Kevin Gover, Assistant Secretary - Indian Affairs (fax and mail) 

The Honorable Michael Anderson, Deputy Assistant Secretary - Indian Affairs (fax and 
mail) 

R. Lee Fleming. Acting Chief, Branch of Acknowledgment and Research (fax and mail) 
Ms. Loretta Tuell, Special Assistant to the Assistant Secretary - Indian Affairs (fax and 
mail) 

John D. Leshy, Solicitor, U.S. Department of the Interior (fax and mail) 

Attorney Scott Keep, Office of the Solicitor, Division of Indian Affairs (fax and' mail) 
Attorney Sandra J. Ashton, Office of the Solicitor, Division of Indian Affairs (fax and 
mail) 

Myles E. Flint, Esq., counsel for petitioner (GHP) (fax and mail) 

David G. Lcitcfa, Esq., counsel for requester (GH?) (fax and mail) 

Kenneth E. Lcnz, Esq., counsel for Connecticut Horae Owners Held Hostage, interested 
party 

John H. Barton, Esq., counsel for City of Bridgeport, CT, interested party 

James A. Trowbridge, Esq., counsel for Daniel Nyzio, et al., private property owners in 

the Town of Trumbull, CT, interested parties 

Christopher J. Devine, Esq., counsel for Town of Trumbull, CT, interested party 
David F.3. Smith, Esq., counsel for Connecticut attorneys Title Insurance Co., interested 
party 

Yuchi Tribal Organization, Petitioner #121 c/o Melvin George 
Interested parties in Yuchi Tribal Organization petition: Governor Frank Keating, 
Attorney General W.A. Drew Edmondson, Muscogee Creek 
Nation, c/6 David A. Mullon, Jr., 

E.U.CJLE£. 

(Original by fax and overnight mail; other copies by first-class mail and, where indicated, 
also by fox) 
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RICHARD BLUMENTHAL 
ATTORNEY GENERAL 


State of Connecticut 



Hartford 
June 7, 2000 


The Honorable Brace Babbitt 
Secretary 

United States Department of Interior 
1849 C Street, N.W. 

Room 6151 

Washington, D.C, 20240 
Dear Mr. Secretary: 

In light of dramatic recent events, including significant explicit changes in your Indian 
Affairs policies, I request that you impose an immediate moratorium on the issuance of tribal 
recognition decisions. A moratorium is vitally necessary, and supported by comments of your 
own Department’s officials, until a new process is created to safeguard essential rights and restore 
public confidence. 

Chief among recent developments is the reported testimony of the Assistant Secretary of 
Indian Affairs Kevin Gover to the Senate Indian Affair s Committee admitting that the Bureau of 
Indian Affairs (BIA) cannot properly administer the existing acknowledgment process “I am 
troubled by the money backing certain petitions and Ido think it is time that Congress should 
consider an alternative to the process," Assistant Secretary Gover said. See Connecticut Post, 
June 4, 2000. “I know it’s unusual for an agency to give up responsibility like this,” he said in an 
interview with the Washington Post, June 2, 2000. “But this one has outgrown us. It needs more 
experts and resources than we have available.” In another discussion, Assistant Secretary Gover 
acknowledged that federal recognition may be granted to tribes failing to meet all of the 
government’s criteria “The price of speed is that you’re more likely to make a mistake. We’re 
more likely to recognize someone that might not deserve it. But I would rather recognize 
someone who should not be recognized than fail someone who should.” See New London Day, 
May 20, 2000. 

These admissions are historic — for their candor as well as their profound importance. But 
they constitute only one of the significant developments exposing serious problems in the tribal 
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recognition process, calling into question the integrity of the current procedure and requiring a 
moratorium. 

A moratorium is necessary as long as the present process is under review and revision, as 
clearly it now is by Congress, as well as your Department. Indeed, to develop a process that is 
fair to both petitioning groups and state and local governments and citizens, I call for a national 
commission, comprised of members of all affected groups, to devise a blueprint for reform - a 
new approach that functions efficiently and fairly, devoid of bias and political influence. 

As you know, tribal recognition impacts profoundly on Indian tribes and on states, local 
communities, and private citizens. The federal acknowledgment of an Indian tribe creates a 
govemment-to-govemment relationship between a tribe and the United States. It has the 
immediate effect of elevating the status of the tribe to a quasi-sovereign nation situated within a 
sovereign state. As a result, federally recognized Indian tribes enjoy an unique array of privileges 
and immunities from many state and local laws. 

Federal recognition is also often accompanied by land claims brought against innocent 
property owners, creating understandable anxiety in the affected communities. Trust land is 
generally not subject to the state’s civil and criminal laws, state and local taxation, or land use and 
zoning requirements. Federally recognized Indian tribes occupying Indian lands may conduct 
gaming there in accordance with the Indian Gaming Regulatory Act. In Connecticut, two 
federally recognized Indian tribes operate two of the largest and most profitable gaming 
enterprises in the nation within 1 5 miles of each other. While these tribal casino operations have 
brought some benefits to this state, they have also presented rural communities with all the highly 
challenging problems of busy commercial areas with all of the attendant traffic, congestion, and 
development. They have created law enforcement, labor rights, and environmental challenges for 
the state. 

The huge financial stakes mean that recognition decisions now often pit tribes against not 
only states and local governments, but also against competing tribes seeking recognition. For 
example, two Connecticut groups with pending acknowledgment petitions, the Schaghticoke and 
the Golden Hill Paugusett tribes, are currently engaged in a public dispute, each accusing the 
other of theft of ancestral heritage. Two other Connecticut groups that have recently received 
proposed favorable findings, the Eastern Pequots and the Paucatuck Easterns, are contesting each 
other’s claims to a common reservation and ancestry. 
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The enormity of the interests at stake make public confidence in the integrity and efficacy 
of recognition decisions all the more essential. Unfortunately, public respect and trust in the 
current process has completely evaporated. 

The deficiencies and inequities of the present recognition process, now widely known, 
include the repeated failure to provide documents to interested parties, the arbitrary retroactive 
application of new internal procedures to pending petitions, and the relaxation of the mandatory 
criteria in contravention of the regulations and previous acknowledgment decisions. Whatever the 
merits of the BIA process when first adopted, it is completely and unacceptably inadequate now. 
Its flaws reflect such substantial questions of fairness, competence, and integrity that the present 
system simply cannot continue. My own experience with the current process supports such 
widespread complaints. 

Most immediately and rightly troubling is the inability ofthe BIA — candidly admitted by 
Assistant Secretary Gover - to resolve adequately the approximately 200 acknowledgment 
petitions currently pending, as Assistant Secretary Gover discussed in his testimony. In fairness to 
all, a better method must be devised. Because the ramifications of tribal recognition are so great 
and affect so many groups and individuals in such profound ways, the goal of the recognition 
process must be to recognize those tribes, and only those tribes, that can prove their historic tribal 
existence as required by well-established and accepted criteria, supported by sound persuasive 
evidence, substantiated and submitted in accordance with a fair, effective procedure and assessed 
by neutral, objective decision makers, and to do so in a deliberate manner. To achieve this goal, 
and to regain public trust, the recognition process must be fair, impartial, and timely - and 
consider the impact of these decisions on all who will be affected, including tribes, states, local 
governments and communities, and individual citizens. 

In his testimony, Assistant Secretary Gover said that you agreed that the present system 
must be fundamentally reformed. I agree. I urge you to order an immediate moratorium on 
acknowledgment decisions until the system can be drastically revamped and reformed.' Please 
join me in seeking the establishment of a national commission, composed of representatives of all 
interested and affected individuals and groups, including Indian tribes, states, local communities, 

' The Regulations grant the Secretary the power to issue a moratorium on future recognition 
decisions. Section 1 .2 of title 25 of the Regulations provides: “The regulations in chapter I of 
title 25 of the Code of Federal Regulations are of general application. Notwithstanding any 
limitations contained in the regulations of this chapter, the Secretary retains the power to 
waive or make exceptions to his regulations as found in chapter I of title 25 CFR in all cases 
where permitted by law and the Secretary finds that such waiver or exception is in the best 
interest of the Indians. 
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and the federal government, to study the present acknowledgment process and make 
recommendations for meaningful change. 

I would be happy to discuss this with you further. 


Sincerely, 

RICHARD BLUMENTHAL 


Connecticut Congressional Delegation 
The Honorable Ben Nighthorse Campbell 
The Honorable Daniel Inouye 
The Honorable Don Young 
The Honorable George Miller 
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Paueatucks 


team up 
with Trump 

Deal could 
lead to area’s 
third casino 

By Marrecca Delicate Rcre . 

The Sun 

North Stoning ton The 
PaUcatucb R£j8tey,n.:^equot?» 
have entered into a development 
greemertt with'rpaj estate 
logul and gamitig deVeloper 
Donald Trump. The deal could 
lead to constfuctioriofa third 
area casino. 

It is a surprising partnership 
since Trump made headlines 
several yeatsggp Wheate made, 
controversial rernarka about 
Indian gaming.ajid iq partitultir 
the Mashantilcfcet Pequots - 
owners of the highly successful 
Foxwoods Casino. ,, . 4 

- During a congressional hear- 
ing on gaming in the early ’90s v 
. Trump said the Wash an tuckets' 

' didn’t look like Indians- to him. 

He complained the tribe did hot 


have to pay the same taxes as he 
did on his casino operations. He 
; also questioned the 
Mhshantucket claim that the 
' tribe represents a sovereign 
-nation. 

"We are taking a hard look at 
casinos,” Paucatuck Eastern 
Pequot Chief James A. Cunha 
Jr. said Tuesday. “We have been 
approached by many developers 
since Foxwoods opened about 
Casino development So, we took 
a serious look at them: But, it’s 
only one among many opportu- 
nities we have discussed .* 

Trump owns Trump Hotels & 
Resorts Inc., which consists of 
four casino/h otelg. Three of the 
resort properties are in Atlantic 
City. The fourth is in Gary, 
Indiana. Trump, who looked into 
developing a casino in 
Bridgeport, has been quoted as 
.^payingrhgi would Idee to take ph 
the successful casinoB owned by 
th e Mashaotiicket and Mohegan 
'ityibes^v.i'J "V 

When asked whether Trump 
would act as a financier, consul- 
tant’ ' bt ’manager on the 
Paucatpcks' development ven- 
tures; Cunha replied, “all of the 
; above." ' - . 

** ' * ' Tmmp, pages 


★Trump 

(Continued from ps^e i) “Our future and the towns’ 

Cunha said the “other” devel- future are interwoven,” he said, 
opment opportunities run a "When we prosper, the towns- 
“huge gamut” but could include people will benefit too, and we 
manufacturing and/or real all are committed to southeast- 
estate development He said the stri. Connecticut." 
tribe,- which has petitioned for The towns have been 
federal recognition, will not researching the histories of the 
embark on any type of develop- Paucatuck Eastern Pequots and 
merit with Trump until after the . Eastern Pequots. Both tribes 
Bureau of Indian Affaire makes occupy a 260-acre Lantern Hill 
a decision on its acknowledge- reservation and have filed sepa- 
ment application. rate applications for federal 

A preliminary decision on the recognition.^ Both have also 
tribe’s federal recognition appli- sharply criticized' the towns’ 
cation was slated to be made research as" biased- Eventually, 
last December, but was twice the towns hope to take a position 
extended. Cunha acknowledges on whether to support, oppose or 
that, as far as he’s been told, a remain neutral on the tribes’ 
decision could be made anytime ' bids. 

between “tomorrow and eight First Selectman Nicholas H. 
months from now.” Mullane H said Tuesday that 

The tribe is currently recog- the Paueatucks deal with Trump 
nized as an Indian community did not surprise him. 
by the state of Connecticut . “With this subject, nothing 

The Trump organization, surprises me anymore,” klullane 
according to a press release, was said. “I would assume that 
one of many U.S. and interna- because Trump is involved in 
tiofaal developers who have ‘ gaming and has. said that he 
approached the tribe with devel- wants; to compete with the 
opment deals. The decision to Mashanfcuckets and the 
woric with Trump conies after an. Mohegan a ... that this would 
“extended period” of meetings, involve casino development, but 
Cunha said. tius'isri'taaythiiig unexpected.” 

“Obviously, we wanted a Mullane also referenced a 
bright future for the tribe, but proclamation, made years ago, 
we also wanted a developer with in which the tribe Said it was 
strong experience,” Cunha said, committed to gaming ventures. 
“Mr. Trump is an extraordinary Tho proclamation was anony- 
individual. He ia the premier mously mailed to the press last 
real estate developer ia the spimg- 

country- Most importantly, the But, Cunha insists that no 
tribe wanted a U.S. investor.” matter what type of develop- 
Although Cunha said the meat the Paueatucks pursue, 
Paueatucks would like to limit they will be sensitive to their 
their development to their neighbors needs. 

“home base” of southeastern However, the majority of the 
Connecticut, he said nothing is town’s 4,000 residents and town 
written in stone. . officials have said they stead- 

Whatever the future brings, fastly oppose the construction of 
Cunha said the Paueatucks a third casino in southeastern 
would work closely with the Connecticut because of the 
elected officials of Ledyard, impact Foxwoods Eesort Casino 
North Stonington and Preston has bad on their rural comrnuni- 
when considering development ty. 
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Gambling’s growing political influence 


rr^be General Accounting Office (GAO) recently 
I published a report that found soft-money con- 

X tributions by gambling interests to both na- 
tional political panics have increased by about 840 
percent since 1992. The GAO report which was re- 
quested by Hep. Frank Wolf (R-Va.) and ccnductedby 
the Center for Responsive Politics (CRP), an indepen- 
dent research organization, also found that hard- 
money contributions from individuals with gam- 
bling ties to federal candidates increased by a) per- 
cent during the same period. The total number of 
candidates for federal office who received hard-mon- 
ey gifts from gambling interests was 146 in 1992, 239 
in 1994 and 378 in 1996. The number declined slightly 
to 269 in 1998. 

The GAO says the figures are conservative be- 
cause state elections were not included and contribu- 
tions under 8200 are not required to be reported to 
the Federal Election Commission. 

Turning US. into one big casino 

Yes, the "gaming industry" (gaming sounds better 
than gambling, just as sexually active sounds better 
than slut) responds that gambling is legal and so are 
its contributions. True enough. But something does 
not have to be illegal to have a corrosive effect on so- 
ciety 

In the 1998 election. South Carolina governor 
David Beasley was defeated, largely because he op- 
posed video poker, and the gambling industry killed 
his reelection efforts by tying the lost revenue” to a 
decline in education opportunities for the children 
of his state. He is not alone a3 more politicians feel 
the pressure to turn the United States into one huge 
casino and politicians into their wholly owned sub- 
sidiaries. 

According to CRP’s analysis, total' contributions 
from gambling interests to federal candidates and 
national party committees rose from $1.1 million in 
1992, a presidential election year, to $5.7 million in 
199a a midterm election year. During the same peri- 
od, says the GAO, overall election campaign receipts 
In bard money to congressional candidates and in 
soft money to national party committees increased 
from 8617 million to $851 million. In a CRP analysis 
of 1998 election contributions by 92 industry and in- 
terest groups, the contributions ranged from $56,000 
to $59 million, and the gambling industry ranked as 
the 37th highest 


Cal Thomas 

Is there any reason to believe, with so much at 
stake in the 2C09 election, that gambling money 
won't be sought and given In even greater amounts? 

Wolf; who authored the bill that led to the creation 
of the National Gambling Impact Study Commis- 
sion, says that gambling is the nation's fastest-grow- 
ing industry Always searching for new sources of 
revenue, politicians have mostly looked the other 
way when ife comes to gambling mid ignored the cor- 
rosive influence gambling has on many people. 
Americans, he says, now wager $680 bflllon a year In 
1992 it was S329 billion. In 1974 it was $17 billion. 

Gambling isn't harmless, as proponents claim. It 
can be addictive for many; causing pain and suffer- 
ing not only to the gambler but to their fa mi lies and 
communities. The gambling commission, which is- 
sued ite report in June, found that gambling dispro- 
portionately affects the poor Gamblers with house- 
hold Incomes under $10,000 wagered nearly three 
times more than those with household incomes over 
$50,000. Since gambling, by definition, makes money 
from losers, many people drop money they can't af- 
ford to lose The working poor and many elderly peo- 
ple are customers of gambling interests, who con- | 
tribute to politicians in a type of protection racket | 
that helps insulate them from accountability | 

Neither party is immune I 

Wolf has long advocated the banning of soft neon- j 
ey from gambling interests to the Republican and ; 
Democratic national parties. Good luck. Ebrrner Re- } 
publican National Committee Chairman Frank , 
Fahrenkopf heads gambling's biggest lobby, the 
American Gaming Association. Apparently neither 
Republican nor Democrat Incumbents care where 
the money comes from as long as they get reelected. 

According to the gambling Impact study, ever* 
yo anger people are starting to gamble, often begin- 
ning with lotteries and even playing games viih age 
restrictions. Like going to the movies, kids can get 
around rules. Sports betting also remains a grctalem. 
risking the integrity of college athletics. 

Wolf is right The place to start reform is with the 
political parties. It's going to be tough because ask- 
ing politicians to give up a source of money is like 
asking Dracula to forsake blood. 

Cal Thomas is a syndicated columnist 
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CAMPAIGN FINANCE REFORM FOR EVERY INTEREST EXCEPT ONE 
ITEM #1 : Now that that sponsors have gathered enough signatures on then- 
petition to force a vote in the House of Representatives on Campaign Finance 
Reform, we need to ask yon to please contact your congressional 
representative again, urging them to please fix the "tribal loophole.” 

Please write, fax, phone, or e-mail your Congressman or Congresswoman today! 

Tell them there is only one special interest group in America who are 
exempted from the proposed ban on special interest donations and limits on 
campaign contributions under "Campaign Finance Reform:" Indian Tribes. The 
House version {HR 380) is sponsored by Rep. Christopher Shays of Connecticut 
and Rep. Marty Meehan of Massachusetts. 

Under McCain-Feingold (S. 27) as it passed out of the Senate, "soft" money 
donations, which are currently unregulated and unlimited, would be banned. 

So why aren’t Indian tribes worried about this, especially gaming tribes who 
run tax-free casinos, whose soft money donations have exploded in recent 
years? 

Six of the top ten biggest soft money donors among special interest groups 
nationwide in the 1999-2000-election cycle were Ind ia n tribes. 

Unless we get the House version amended, deep-pocketed tribal gaming 
interests wont subject to the severe limitations on contributions by 
"individuals" to political campaigns because of an inexplicable Clinton 
Administration legal interpretation by the Federal Election Commission. 

In Advisory Opinion No. 2000-05, issued May 15, 2000, the FEC ruled that 
although tribes are "persons" under Federal Election law, they are not 
"individuals" and axe, therefore, not subject to the $25,000 limit on annual 
total of campaign contributions. 

So while all other special interest groups and the rest of us would be 
limited to giving 25 $1,000 "hard" money donations to 25 candidates during 
an election, a tribe could use tribal government funds to give u nlimit ed 
"individual" donations of $1,000 each to an unlimited number of candidates. 
Essentially turning soft money into hard money. (Remember, too, that 
non-Indian governments cannot contribute to political campaigns). 

Every American citizen and federal elected official should be very concerned 
about giving Indian tribes such an enormous advantage over all other 
political donors. 

If tribes aren't limited in their contributions like every other special 
interest group in America, we won't have Campaign Finance Reform at all. 
Remember we can't even vote in their elections. Shays-Meehan backers should, 
in the name of fairness, fix the tribal loophole. If it’s not fixed, please 


1 / 29/2002 
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urge President Bush to veto this legislation. 

Whether or not you personally support campaign finance reform, Indian tribes 
should be included in campaign spending limits. Please will you help us by 
contacting your congressional representative as well as House Speaker Dennis 
Hastert of Illinois?? 

Here's how to contact Speaker Hastert, urging him to delay a vote on HR. 3S0 
until the tribal loophole is fixed: Honorable J. Dennis Hastert, in care of 
Mike Stokke, 2369 RHOB, Washington, DC 20515, Tele. (202) 225-2976, Fax # 

(202) 226-0337, E-mail: dhastert@mail.house.gov 
< mailto:dhastert@mail.house.Eov > Speaker Hastert has told the press he 
expects this bill to pass, so amending it now is our best option. It is 
important that you act as soon as possible! 

Write, phone, fax, or e-mail President George Bush, too, urging him to veto 
this legislation unless the tribal loophole is fixed. You can get a message 
through to President Bush in care of Terry Miller at the White House Office 
of Intergovernmental Affairs by E-mail: Keith R. Brancato@who.eo p .gov 
< mailto:Ke i »h R. Branca t o@.who.eop.gov > You should also express your views to 
Kristine Simmons, Special Assistant to the President for Domestic Policy: 

Fax # (202) 456-5557 E-mail: Kristine Simmons@opd.eop.gov 
< maiito:Kristine Simmons@ood.eop.gnv > Faxed letters on your group, business, 
local government, or personal letterhead are especially helpfiil. 

The President has warned Congress that they cannot count on him to veto this 
legislation, so we have to get a strong message through to him about this 
very dangerous loophole. Thanks again for your prompt action on this urgent 
issue. No matter what state you live in, your communication to Congress, 

Speaker Hastert, and President Bush are very important! ! 

The web site for House of Representatives is: www.house.gov 
< http://www.house.gov/ > If you don't know your Congressional 
Representative's e-mail address, fax or telephone number, you can call the 
U.S. Capitol Switchboard at (202) 224-3121 to obtain this information. You 
can also get in touch with your Congressional Representative by dialing the 
toll-free number for the Congressional Switchboard: 1-800-648-3516 Leave a 
message 


1/29/2002 
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f Iovm of 

yJorthStoningimj Connecticut 


September 26, 2001 


Senator Christopher J. Dodd 
100 Great Meadow Road 
Wethersfield, Connecticut 06109 

Senator Joseph I. Lieberman 

1 State Street, Suite 1420 
Hartford, Connecticut 06103 

Representative Robert Simmons 

2 Courthouse Square 
Norwich, Connecticut 06360 

Dear Gentlemen: 

We are writing a follow up to our July 2, 2001, letter on campaign 
reform legislation with an example of the problem. 

Recently the Connecticut State Ethics Commission imposed a fine of 
$40,000 on the Mashantucket Pequot Tribe for violations of exceeding limits 
on gifts of food and beverages. All we are asking is that towns have an equal 
playing field and that tribes are held to the same standards and reporting 
requirements as everyone else. These types of violation give us great 
concerns about the Tribe’s lobbying practices. 

We are also asking that you support draft legislation of actions 
recognizing new Tribal Government and taking new Land into Trust 
Status (attached) that we have heard is being submitted by Senator Dianne 
Feinstein of California. 







William N. Peterson Nicholas H. Mullane, H < «John M. Turner 

NORTH STONINGTON BOARD OF SELECTMEN 


40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535-2877/Fax 860-535-4554 
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Mashantuckets fined $40,000 
for costly convention dinners 


By SUSAN HA1GH 

Day Staff Writer 

The State Ethics Commission 
Med the Mashantucket Pequot 
Tribe $40,000 Friday after determin- 
ing that a meal of quail, roast beef ; 
with grilled prawns, Cheddar corn | 
pudding and an almond basket Med j 
with fresh berries cost more than $48 \ 
a plate 

That luxurious dinner at a down- 
town Philadelphia Hyatt was served 
last- summer to Connecticut dele- 
gates at the Republican National 
Convention. The tribe also hosted 
the delegates to the Democratic Na- 
tional Convention in Los Angeles at 
an equally posh soiree at Le Merigot, 
an oceanside restaurant at the Santa 
Monica Beach HoteL 

In both cases, public officials, 
members of their staff or immediate 
families, and state employees also at- 
tended the events. And before each 
dinner, the tribe informed attendees 
that the meal and drinks cost $48 — - 
$2 less than the $50 limit on gifts of 
food and drink allowed by law. Be- 
cause the tribe’s lobbyists are regis- 
tered with the Ethics Commission, it 
is not allowed to give any state em- 
ployee, public official or member of ; 
his or her staff or immediate family 
food and drink worth more than $5Q 
.or more in any calendar yean j 

But based on records from the ; 
Park. Hyatt Hotel, the cost of the 
Philadelphia dinner was $116.16 per 
person. And at the sunset reception 
in Santa Monica, which included the 
sounds of steel drums, a buffet, 
sushi bar, desert table, cappuccino 
bar and an open ban the tab came to 
$111.72 a plate. 

“Just because an event is out of 
state and takes place at a convention, 
the law still applies,” said Brenda M. 
Bergeron, the Ethics Commission 
principal attorney 

Friday's civil penalty was the re- j 
suit of .a settlement reached between j 
the tribe and the commission. 

“The Mashantucket Tribal Nation 
voluntarily entered into this agree- 


ment of Unin tentional violation of 
the state ethics code,” said Arthur 
Henick, a tribal spokesman. “Both 
events were receptions held for the 
Connecticut delegates, their families 
and visiting Connecticut citizens, to 
socialize with one another. Both 
events were reported in a timely 
fashion to the state Ethics Commis- 
sion.” 

In the written stipulation and or- 
der released Friday, the tribe also 
emphasized that both events were 
widely attended and “focused prima- 
rily on the federal leveL ” 

The tribe is not the only group to 

pay a fine stemming from last sum- 
mer’s presidential conventions. ES- 
PN was fined $30,000 for not report- 
ing a posh dinner it hosted for the 
Connecticut delegation in Philadel- 
phia. Three other companies, includ- 
ing Northeast Utilities, were fined a 
total of $9,000 for improperly report- 
ing another event that attracted pub- 
lic officials. 

Fifteen public officials, staff mem- 
bers, family members and state em- 
ployees joined the delegates at the 
Philadelphia dinner. The elegant 
event, held in an atrium ballroom at 
the hotel, was held to honor Republi- 
can Gov. John G. Rowland and the 
state GOP delegates. State Republi- 
cans asked the tribe to sponsor the 
event for the delegates — a request 
the Mashantuckets gladly obliged. 

“What we like to do is create 
events where we can either honor 
people who support us or educate 
people who can support us,” Tribal 
Councilor Michael Thomas said last 
summer. Thomas was one of four 
Tribal Council members, including 
Chairman Kenneth M. Reels, who 
traveled to Philadelphia for the two- 
hour event The tribe also attended 
other political events that week, in- 
cluding a get-together between GOP 
candidates from across the nation 
and potential Republican donors. 

Nine public officials, members of 
their fa m ilies, staff and state em- 
ployees attended the event at the De- 
mocratic National Convention. In 


each case, the tribe used a per person 
cost that was based on an original es- 
timated attendance and budget 
The tribe was then unable to sub- 
stantiate that the per person cost of 
the events totaled less than $50, Berg- 
eron said. 

s.haigh@iheday.com 
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'limm.af 

y&rtfi Stotiingtotij Connecticut 


July % 2001 


Senator Christopher J. Dodd 
100 Great Meadow Hoad 
Wethersfield, Connecticut 06109 

Senator Joseph L Lieberman 
1 State Street-Suite 1420 
Hartford, Connecticut 06103 

Representative Robert Simmons 
United States Representative-2 nd District 
511 Cannon House Office Building 
Washington, D. C. 20515 


Dear Gentlemen: 

We can not stress enough the importance of including the following 
specific language in any campaign reform legislation: 

Please include a statement that Indian Tribes and Individual Tribal 
members are 

a. held exactly to the same reporting requirements (regardless of the source 
of funds, f.e. Casinos, Lease Monies, etc.}. 

b. held to exactly the same reporting Campaign Contribution limitations. 
Thank you for your attention, to this request. 




40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535-2877/Fax 860-535-4554 
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Taumaf 

O^grth Stoningtorij Connecticut 


November 29, 1999 


The Honorable Kevin Gover 
Assistant Secretary 
Bureau of Indian Affairs 
1849 C Street, NW 
MS-4140-MIB 
Washington, D. C. 20240 


Dear Mr. Goven 


On July 28, 1999, 1 wrote to you requesting the pending Tribal Recognition petitions. 
I have enclosed a copy of nqy previous letter outlining the details of that request. To date, 
no response has been received. 

I would also ask that you look into a FOIA request that the towns of Ledyard, North 
Stonington, and Preston have made along with the State of Connecticut requesting a copy o£ 
the petition of the Paucautuck Eastern Pequot Indian Group with associated documents 
which is now well over one year old. 

Your kind consideration in this matter would be greatly appreciated. If you require 
any further information or documentation please do not hesitate to contact ray office. 


Respectfully, 

"NVJ^U NV\U0— * 

Nicholas H. Mullane, II 
First Selectman 


attachments 

NHM/rdr 


40 Main Street, North Stonington, Connecticut 06359 


Phone 860-535'2877/Fax 860-535-4554 
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Chronology of BIA Failure to Respond to FOIA Requests 
for Tribal Recognition Petitions 

March 19, 1998 Perkins Coie requests petition documents tabbed at review sessions held on 
February 18 and 25, and March 16, 1998. (Request satisfied July 16, 1998.) 

March 23, 1998 Town of North Stonington requests i nte rest ed party status and requests 

copies 'of all documents that are filed with, or issued by, BIA regarding the 
petitions from the date of this letter.* 

April 9, 1998 State of Connecticut ("State") requests complete copies of both petition files. 

Augsist 7, 1998 BIA responds to April 9 letter saying documents will be released in 

installments and not according to usual FOIA timelines due to backlog. 

August 24, 1998 State thanks BIA for first installment of documents and reiterates need for 

additional material 

September 17, 1998 Towns request extension of review period in light of not receiving adequate 
materials for review. 

December 29, 1998 Towns transmit supporting documents to December 1 5 report; again request 
petition documents 

February 12 , 1999 Towns repeat need for immediate release of documents, agree to waive rights 
to obtain own set of documents, con fir ming, to aid BIA, that release to the 
State will suffice. 

March 1 6, 1999 BIA responds partially to State's April 9 FOIA 

May 7, 1 999 State again asks BIA for remainder of petition files. 

May 20, 1999 Towns again ask for petition files. 

August 1 9, 1999 Towns again ask for petition files. 

August 20, 1 999 State again asks BIA for remainder of petition files. 

January 6, 2000 Towns reiterate need for documents in light of motion to issue a proposed 
finding filed with IBIA by petitioning group Paucatuck Eastern Pequot 

January 1 1 , 2000 State again asks BIA for remainder of petition files. 

•r A L-i— Trt£7 F D( /ZEq-lZ-STS 


Thlij l S rfo- 
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VOLUME OXII. NUMSER 190 COttRHSHT 2000, THE HARTFORD COLfftANT CO. 


SATURDAY. JULY 5, 2000 


Tribe-Status Recommendation Ignored 


Official Approved 2 Groups Despite BIA Staff Advice 


When Assistant US. Interior Secretary Kerin 
Gover issued preliminary asp rcvati this spring for 
federal recognition of two eastern O umectkot ladi- 
*n groups, he took an unprecedented step. 

He re*ee&4 csgaavs -racominandatloos from staff 
of the Bureau of Indian Affairs who concluded the 


evidence suhcalrtsd by tha Eastern Peqoota and the 
Faurataek Santera ?wpM a wu deOcient, aa»nitog 
to eonrefls and doeamjmts. 

Owar’s action rturiad the few time (hat reccra- 
mendatims S-om the 3IAU Branch of ActaowIedB©- 
mect and Research sera Bd feEflwed since tit# 
recognition process was aatahliahed in 13TH, accent— 
lag tojrresent and former staff 

Sadrs Qariing^a spoteswmnan fcrthe Barsaaof 


Indian Aftitra, which is headad by ftw disputed 
the notion Friday that BAR itaff had made negative 
rqcammimriati&ns ea the Poquct ptritinna. Hct a! ths 
MUW'.'tJpi&ffea acknowledged that th*. staff had 
found ayWspca lacking tor two key criteria, -which . 
t araraquhtaifara tribe to 6ereo3«nixad 

Oct^^aJiasaSd. wa* not arriJabb for aomman t 
The pr^SUnary approvals for the Eastern* and 
the Paacssjck* draw rtroag pre te s t* from official* 
ia three towns that surround th* North Stooiogtan 

FttawswttSLf^ssaM 


From Page One 


U.S. Official Ignored BIA Advice 

- • r . 

there as organised political and so- sfiB trying tr> figcre that oqt our- tom ancestry of the two greups 
cjal entitiM, particularly sa light cf sthw.” ‘ ‘ sptofiaily invite comcnant on th* 

Tribe-Status the State law recocruu®. h&taberaof lie BAR stag experts . isuae of whather we can arsA'or 

, "We aiwuki point cut these safe in in anthropolo gy, gneaiogy and his- should recognize both tribe* or Just 

Recommendation &a proof, encourage the parties ta tory. are wrfl regarded by most p«> ant 

•» . i Mitenit further evidence, tad ax> pie fiuBfliar with the highly tech- "We coaid even so so &rsa to aay 

ignored dud* that cc tha entirety of tha ro> deal and sluggish rewgnitlon that the petitioner* acmallj present 

arti wa have rrm riri r r ed so to, 11 is process. A small team of HAH staff a Jtrtmjer case as one petitioner 



TOTAL P.02 
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Easterns: Policy 
similar to Nazis’ 

By CHRISTOPHER ARCUANO 

Day Staff Writer 

H»rth Stonington — Thd Eastern Pequots on Tuesday 
night demanded the towns of Ledyard, Preston and Tfertti 
Stonington repudiate a historian's critical report about 

then tribe, saying the towns are following a policy aimed 
at destroying the tribe 

The tribe bases much of its ancestry on Tamer Brushes, 
who died in 1915. But the historian hired by the towns says 
there is no evidence that she is an Indian. 

“It is the height of arrogance and deceitfulness for the 
town governments to pay soolled objective experts to un- 
do history and hide your true intentions behind the doom 
of attorney-client secrecy while you attempt to complete 
the extinction of the Eastern Pequot Indians ...," said 
Tribal Councilor Lawrence E. Wilson m before an audi- 
ence that included 10 tribal members. 

“Even if you maintain that the intent was to protect the 
interests of the towns, the effect of your policy is to carry 
out the demise of an American Indian tribe in order to 
find a final solution to Idle sometimes difficult issues be- 
• See EASTERNS page M 


Easterns dispute historian’s report 

Fnjpi A1 there were some people who were still 

tween state and tribal governments. related'tothe"historitPmuottribe." 
Such, a policy sects to Mists the dls- Tribal Chairwoman Mary SebasSan 
appearance of the Eastern Pequot Na- s ^id that the tribe had not responded to 
ton as surely as the Nazi policy regard- *e reports earlier because they consid- 
iag the ultimate disappearance of the ered it preposterous. Sebastian also 
Jewish Nation. This cannot be accept- said that while her tribe sought a rela- 
abl'e to the people of Connecticut nor tionship with the towns based ori re- . 
shduld it be acceptable policy in any spect, selectmen did not return the' j 
state," Wilson said. same respect to her tribe, j 

The comments by Wilson and Tribal , ■ . | 

Chairwoman Mary Sebastian and trib- 
al member Heather Clinton marked the 
tribe's first response to Janies Lynch’s 
reports. The Easterns and the Pau- 
catuck Eastern Pequots have filed sepa- 
rate applications for federal recogni- 
tion, which are being reviewed by the 
Buteau of Indian Affairs. If either 
tribe is recognized, they become eligi- 
ble for federal benefits and the right to- 
negotiate a state compact that could 
lead to a casino. The latter prospect 
alarms many town residents. 

■ In his report. Lynch says the East- 
erns' rely only on Brushei.for their link 
to the historic Pequots. Lynch has writ- 
ten that there is no evidence that 
Brushel was Indian and that she wasn’t 
listed on tribal rolls for 78 years. He al- 
so wrote that Brushel did not have a, 1 
continuous relationship with other 
people who lived on the reservation, 
something that a tribe must have to be 
federally recognized. 

After the Easterns left the meeting, 

First Selectman Nicholas H. Mullane II 
said he is comfortable with the towns’ 
policies, adding they have received 
sound legal advice and have yet- to for- 
mally take a position on either tribes’ 
applications. Selectman William Peter- 
son wanted to know what specifically 
was wrong with Lynch's report, adding 
the BIA has not turned over recogni- 
tion documents requested months ago 
by the towns. 

Selectman Mac Turner said he was 
glad the tribe met in a public meeting 
with the board. 

In his remarks. Wilson said he did 
not think that most of the region's tax- 
payers would support the policy fol- 
lowed by the three towns, saying the 
toWns were able to mask their "true na- 
ture” by a legal exemption to open gov- 
ernment laws. He also demanded that 
the towns apologize to his tribe, as well 
as the Mashantucket Pequots, for the 
“false and defamatory” statements 
made by Lynch. He said that Congress, 
as recently as 1984, recognized that 
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Paucatucks’ bid 
to bypass BIA" 
for recognition 
fails in Congress 

Mashantuckets, who back rival 
Eastern Pequots, opposed effort 

By CHRISTOPHER AKEUANO 
and VIRGINIA GROARK 

Day Staff Writers 

North Staofngton — The Paucatuck Eastern 
Pequots waged a monthlong campaign to win 
federal recognition from Congress before 
those plans collapsed Tuesday after being op- 
posed by high-ranking federal officials and the 
Mashan tucket Pequots. 

The decision to seek congressional recogni- 
tion of thsir tribal status was blocked before it 
was included in a 4,000-page spending plan be- 
ing considered by the U.S. Senate, The tribe 
has applied to the Bureau of Indian Affairs for 
federal recognition, but that wouldn’t have 
been needed if Congress had granted its ap- 
proval. 

The decision to seek congressional recogni- 
tion was regarded as a “long shot,” according 
to tribal spokesman Jim McCarthy McCarthy 
emphasized that the Paucatucks believe in the 
BJAprocess. 

The rival Eastern Pequots, who share a 
North Stoningtoh reservation with the Pau- 
catticks, have also applied for federal recogni- 
tion with the BIA. The Easterns believe the 
Paucatucks are a splinter group that has left 
their tribe, but the Paucatucks deny any affili- 
ation with the Easterns. McCarthy said the 
Easterns' petition has made It more difficult 
for the Paucatucks to be recognized by the 
BIA. 

< “When you have a group as brazen as the Se- 
bastian family trying to ccn>pt your entire his- 
tory, claim your heritage and muddy the wa- 
ters as much as possible, of course It makes it 
more difficult,” McCarthy said. “One thing It 
hasn't done. It hasn't eroded the tribe's confi- 
dence at all The Paucatuck tribe is enormous- 
ly confident, certainly about the validity and 
the merits of their petition." 

Lawrence E. Wilson HI, the Easterns’ chief 
executive officer of tribal recognition, criti- 
cized the Paucatucks for attempting to “cir- 
cumvent the acknowledgment process." Wil- 
son said the Easterns want to assure the pub- 
lic that they will continue to work through the 
BIA in their quest for recognition. 

See PAUCATUCK page AS 


From Al tuckets played a key role in stopping 

Wilson said the Mashantuckets the Paucatucks. The Mashantuckets 
and some federal officials were re- have endorsed the Easterns’ petition 
sponsible for blocking the Pau- and taken act advertisements in the 
catucks’ bid in Congress. Wilson New York Times and other newspa- 
_ . thanked the Connecticut delegation, pers proclaiming their support of 

the Senate. Indian Affairs Commit- their application, 
tee, the House Natural Resources “It’s very dear that the Mashan- 
Committee, the House Indian Cau- tuckets have a powerful and influen- 
ous, Senate Minority Leader Thomas tial lobbying group," McCarthy said. 
A. Daschle and Assistant Secretary . A Mashantucket spokesman said 
the Interior Kevin Gover. * Thursday that if the Paucatucks 

- “We are very encouraged and ap- want to raise issues with tribal lead- 
preciate the process works the way it era, they should contact them direct- 
i$ supposed to,” Wilson said. Iy. 

* McCarthy also said the Mashan- Congress recognized the Mashan- 


tucket Pequots in 1983. McCarthy 
said that legislation originally would 
have recognized both the Mashan- 
tuckets and the Paucatucks. 

“The Paucatucks were mysteri- 
ously omitted from the bill when it 
got to the final passage,” he said. He 
said that the committee notes at- 
tached to that bill say that the Pau- 
catucks were no longer In existence. 
Though that is not true, McCarthy 
said the reference shows that “there 
was an effort made to exclude the 
Paucatucks who were well known 
and existed right next door to the . 
Mashantuckets." 


An aide to U.S. Rep. Sam Gejdan- 
son, D-2nd District, said Gejdenson 
doesn’t recall the Paucatucks being 
part of the original bill 
Lobbying to pass legislation to rec- 
ognize the Paucatucks began about a 
month ago when the tribe's represen- 
tatives contacted U.S. Sen. John Mc- 
Cain, R-Ariz., a former chairman of 
the US. Senate Indian Affairs Com- 
mittee, McCain was honored at a 
Paucatuck powwow last year, even 
though he did not attend the func- 
tion. 

McCarthy originally said McCain 
was the sponsor of the rider that 


would have been attached to the ap- 
propriations bill and that other sena- 
tors also backed the idea. He later 
said that while the Paucatucks’ .rep- 
resentatives had the “impression" 
McCain backed their plan, he never 
officially did so. He didn’t identify 
the other supporters. 

A McCain aide said Thursday that 
McCain was first approached a year 
ago “by someone he trusted" on be- 
half. of the Paucatucks. The lobbyist 
told McCain that the Paucatucks 
should have been recognized at the 
same time as the Mashantuckets. Mc- 
Cain was approached again last 
month and asked to support a De- 
partment of the Interior appropria- 
tion that would include recognition 
of the Paucatucks. 

The aide said the senator was sym- 
pathetic but neutral on the issue. He 
did not agree to sponsor the rider, the 
aide said. 

The aide said McCain had been 
told the Connecticut congressional 
delegation and other senators had. 
backed the idea. In fact, the aide said' 
the BIA and U.S. Sen. . Befr 
Nighthorse Campbell both strong! 
•opposed the matter and the Connect*; 
cut delegation was unaware oflt.^' • 


A Gejdenson aide said, the qqn- . 
grass m an’s office became aw'areH" 
the provision Monday after be3A|’ 
told about it by the Mashantockri%-' 
The aide described Gejdenson asfet 
voring the BLA process. 

■ Patricia 2ell, chief counsel ibr 
Democratic members of the US.-Sm-* 
• ate Committee on Indian Affairs.; 
•said tribes have been recogniijs?’ 
through an act of Congress. Howl- 
er, the way the Paucatuck Eastern'; 
Pequots went about it wasunusiiil,’ 
she said , 

“I can’t recall there ever haying, 
been a tribe recognized as pari of ’4iT 
appropriations hill,’ she said 
may have happened, but I have been? 
here 17 years and 3 don’t ever reojlT, 
that happening.” 

Zell and Charles F. Bunnell, ? 
deputy chief of staff for theJMoKe-" 
gan Indians, said in recent ye%3', 
Congress has typically deferre^icr 
the BIA to determine what tribes, 
should be recognized. ... 

At North Stonington Town, 

First Selectman Nicholas R Mujlane-' 
said the Board of Selectmen wouiif 
discuss the matter Tuesday night lie _ 
withheld comment until then. . ;■ 
Town officials have been pfcasetT. 
by promises by both groups to keS|L 
them posted about the progress’; or 
their applications. McCarthy saidlie. 
didn’t think the promise was lyrokehV' 
He said the tush of a final Congres^' 
sionai vote before adjournment, as 
well as the tribe’s participation In a 
national Indian conference, madtrit 
j difficult to discuss the sitnatiojf 
; more openly 
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Paucatuck 
bid ruffles 
feathers 


■ An attempt to attach 
the tribe’s federal 
recognition to the 
national spending bill 
is thwarted. 

Bv MATT SHELEY 

Norwich Bulletin . 

NORTH STONINOTON — lie Paifc 
catuck Eastern Pequot Indian tribe's 
bid to circumvent the federal recog- 
nition process this week and gain 
tribal status by sliding legislation 
through Congress raised more thaA 
a few eyebrows locally. % 

The move not only upset th§ 
Eastern Pequot Indians, wbo share 
a 224-acre reservation in town with 
the Paucatucks, it may have unset 
tied the tribe's relations with town 
leaders and the Bureau of Indian Af- 
fairs, the federal agency that typ^ 
cally determines a tribe’s federal sfcfe 
-fcus. « 5 

“It was a kamikaze run that may 
have burned every bridge they eve£ 
had,” said Patty Marks, a lawyer for 
the Eastern PequofcS, . 

Not so, a Paucatuck spokesman 
said Thursday. , . . , s 

“It was a slim, slim chance, but 

nliss if they didn’t look into it," sail 
Jim McCarthy, Paucatuck 
spokesman. “An act Of Congress haS 
always been a route that's available 
and it doesn’t undennine our.com: 
mitment to the BIA. From what wg 
hear, the BIA is not disgruntled.” •- 
Both tribes are waiting for th| 
BIA to rule on their separate appli- 
cations for federal recognition. If they 
are recognized, their tribal lands will 
be put Into trust and exempt from 
taxation and zoning regulations: 

hey could also negotiate a casino 
compact with the state government: 

The petitions are being considf 
ered simultaneously, and a decision 
is expected within months. ; 
The Eastern Pequots have 647 
See PAUCATUCKS, A5 


Paucatucks 

FROM A1 

members. The Paucatucks have 150 
members. 

The Paucatucks’ lobbyists asked 
Sen. John McCain, R-Ariz. and oth- 
er legislators about the possibility of 
attaching a rides or amendment to 
an immense $520 billion spending bill 
passed by the Senate on Wednesday 
that would grant their recognition. 

McCain, the former chairman of 
the Senate Indian Affairs Committee, 
rebuffed the move, although he said 
he would not oppose the Paucatucks’ 
effort 

As word of the Paucatucks* effort 
spread last week^ itwas nanored that 
the tribe was boasting McCain as 
their key supporter. McCain and his 
staff were annoyed, and BIA, officials 
were said to be upset because the 
tribe fried to circumvent the normal 
recognition process. ,1 

Eastern Pequot leader Mary Se- 
bastian said her trite was appalled, by 
the Thumb irks* attempt to bypass the 
BIA process. 

“Its sad to see this last-gasp act of 
desperation,” Sebastian said in a 
state ment • .» 

Tbwn leaders in North StoningkHi 
were quiet on the issue, saying they 
(mew little about the matter and wapt- 
edmore time for research. 

But Preston First Selectman 
Robert Congdon said he was under 
the impression the Paucatucks wire 
- goir «* to stick with the BIA process, 
and not go through Congress. 

“At the info rmational meeting they 
bad several weeks ago, my recollec- 
tion was that they were committed to 
the BIA process,” Congdon said- 
They even talked about some other 
tribes and their going through the leg- 
islative process.” ‘ 

While he said there are no plans' 
in the works, McCarthy said the Pau- 
catucks havenot ruled out pursing an 
act Of Congress for recognitiort in. fhe 
future, if fee opportunity is right 
said the blame for the failure resides 
with the Mashantucket Pequot tribe, 
operators of Fbxwootfs Resort Casi- 
no and one of the state’s two feder- 
ally recognized tribes. : ' : ^ 

“The Mashantuckets” lobbying ef- 
forts in Washington are high-pow- 
ered,” McCarthy said. “We’re tpld 
they put up a very vigorous fight to by 
to deny the Paucatucks justice 
through legislation.'’ j 


Recently, the Mashantuckets 
called for the unification of the two 
tribes in a letter to Secretary of the 
Department of the Interior Brute 
■Babbitt. • fv. 

The Hartford Cottraiit reported 
Ihursdaythat the Mastentuctefe pot 
ahtyopposed toe Paucatuck effort but 
made their feefin^known to theBM, 
which was already aware of andps- 
. giyabouftteniaiiteE . 

. North Stonington First Selectman 
Nicholas Midlane said the town lias 
$52,000 in. an account for th eir Wash- 
ragtpa, Q:C. based attorneys to 
search the tribes’ applications. When 
they come across, a situation that 
... might affect North Stoningtofl,ttiey 
contact town officials, who then de- 
ride how to progress. 
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Testimony of 

Connecticut Local Government Coalition 
On Tribal Recognition Policy 

Before Resources Committee 
House of Representatives 
Hearing on H.R. 36 1 

September 15, 1999 
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TESTIMONY ON H.R. 361 

OF CONNECTICUT LOCAL GOVERNMENT COALITION 
ON TRIBAL RECOGNITION POLICY 

Dear Chairman Young, Mr. Miller and members of the Committee, this 
testimony is submitted on behalf of a coalition of local governments in Connecticut 
that have been, are, or may be, affected by federal tribal recognition policy. 1 We 
come before the Committee in a unified manner to express our strong and common 
concerns with respect to H.R. 361, the proposed "Indian Federal Recognition 
Administrative Procedures Act.” 

As discussed in greater detail in the following testimony, we consider this 
legislation to be seriously flawed and to present the risk of forcing tribal recognition 
policy in a direction that will result in increasing conflict between petitioning groups 
and local governments. We strongly encourage you to withdraw this legislation from 
further consideration. Instead, the Committee should undertake a more detailed and 
open review of the current recognition process. This effort should include soliciting 
the views of affected state and local governments, citizen groups, recognized tribes, 
insurers of land titles, and BLA officials (past and present) at the staff level who can 
offer viewpoints not filtered through the policy leveL Through this review, the 
Committee should seek to obtain meaningful, balanced, and realistic appraisals of the 
existing tribal recognition program.. Although we have serious reservations about the 
concept of recognizing Indian tribes in the midst of developed and settled portions of 
local communities, we believe that an effort to tighten the standards applied under die 
existing regulations in 25 C.F.R. Part 83, combined with certain administrative 
measure to improve the efficiency and timeliness of the process, will result in more 
accurate and equitable tribal recognition decisions. Until this comprehensive analysis 
is undertaken, it is premature to consider this legislation. 

Impacts On Local Governments 

Before addressing specific concerns with H.R. 36 1, we will discuss how tribal 
recognition affects our interests. Local governments are impacted by tribal 
recognition reviews and decisions in a number of very important ways. Because the 
recognition of a new tribe has such serious consequences for a local government and 
the residents it represents, the mere pendency of petitions for acknowledgement 
creates considerable controversy and concern. In some cases, including two in 


1 This testimony is submitted on behalf of the Towns of Colchester, Kent, Ledyard, North 
Stonington and Preston. 
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Connecticut to date, even before a tribe is acknowledged, the petitioning group files 
land claims litigation. If such challenges to the title of land ownership of residents in 
an affected community are not filed prior to recognition, they very often either follow 
or are threatened to follow such action. Needless to say, such litigation causes serious 
disruption to the lives of the affected landowners and the economy of the local 
community. This threat, in and of itself, is a sufficient reason to ensure that tribes are 
recognized only under unique factual circumstances and after an especially rigorous 
and painstaking review. 

In addition to disputes over land title, the recognition of new Indian tribes often 
gives rise to the effort to establish new gaming facilities. Indeed, it will be of no 
surprise to the Committee that many of the tribal recognition petitions which members 
of this coalition are confronting are closely associated with anticipated gaming 
developments. The Indian Gaming Regulatory Act has created huge incentive for 
petitioning groups, as supported by their financial backers, to seek recognition. If 
they are successful, the newly recognized tribes are then in a position to reap the 
significant benefits that flow from gaming on tribal lands. Such gaining is often 
opposed by the communities in which the casinos are located. In other circumstances, 
even if gaming is not opposed in principle, the facilities developed by tribes on Indian 
land are subject to special privileges, such as tax exemption and exclusion from land 
use requirements, that are not accorded to other landowners and businesses. The 
result is an imbalance of economic opportunity that strongly favors the Indian gaming 
enterprises and related businesses. Indeed, this imbalance between tribal and 
nontribai commercial undertakings occurs even in the absence of gaming. The 
resulting favorable treatment of the recognized tribe, whatever its origin, is a source of 
considerable conflict betweenlndian and non-Indian communities. 

New tribes almost always seek to obtain reservation or trust land. Land placed 
in this status becomes exempt from state and local taxation, land use controls, zoning 
requirements, and environmental and other restrictions. In many cases, our 
governmental burdens are increased as a result of the development of trust lands, and 
yet we are deprived of the revenues that would normally be associated with the tax 
revenue generated by such facilities. In addition, carefully planned land use programs 
within our communities can be disrupted, if not destroyed, when land is taken into 
trust, and tribes proceed to undertake whatever kind of development suits their 
interests. The end result, in many cases, is a seriously strained and conflictual 
relationship between newly recognized tribes and local governments and the residents 
of surrounding non-Indian communities. This conflict is an end result to be avoided 
whenever possible. 
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Ail of these factors demonstrate how important it is to ensure that tribal 
recognition is not accorded under anything other than the most rigorous, searching 
objective, professional and equitable procedural and substantive standards. One of 
our major concerns with H.R. 36 1 is that it would result in such a serious relaxation of 
the standards for recognition, that many unqualified and undeserving petitioning 
groups would be likely to achieve recognition, resulting in adverse effects on our 
communities. 


Response to Arguments in Favor of H.R. 361 

Before addressing our specific concerns with this bill, we wish to address some 
of the arguments that have been advanced by supporters of H.R. 361. fn general, we 
consider the arguments advanced in favor of the bill to be incorrect and insufficient 
grounds for such a radical departure from existing recognition procedures. 

It is argued that BIA's budget limitations have created bias against recognizing 
new tribes. While this may be an attractive statement to make, we have seen no 
evidence that it is in fact the case. We are aware of no negative recognition decisions 
in recent years that were not justified by the merits. In fact, we believe that there have 
been questionable decisions that have gone in favor of petitioners. Obviously, the 
solution to this problem - even if it is legitimate - is not to change the standards so as 
to open the floodgates to recognition, but to address instead whatever budget 
shortfalls BIA might have so that it can do an adequate job processing the requests. 

Concern has also been raised over the expense of the recognition process for its 
participants. Certainly, we agree with this criticism. Those among us who have 
participated in the recognition process have had to bear these expenses. Although 
these costs have seriously strained our resources, the critical importance of 
recognition decisions makes it inevitable dial a high level of scrutiny must be placed 
upon the evidence submitted. This requires the use of experts, consultants, and 
attorneys, and this costs money. Unfortunately, this is an inevitable consequence of a 
system that bestows a tribal status on previously unrecognized group of individuals. 

In any event, we see nothing in H.R. 36 1 that would significantly reduce costs of the 
process. Although this bill would relax some of the standards for recognition and 
create a procedural forum for review that is generally more favorable to petitioners, 
the costs will still be substantial. In particular, by creating a trial-type setting 
including live witnesses and cross-examination, H.R. 361 would establish a new, 
lucrative cottage industry for expert witnesses, consultants, and attorneys. This will 
not be a cost effective process. 

It is important to recognize that federal funding is already available under 
present law to finance research by petitioners. It also appears that financial and legal 
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backing has been provided, directly or indirectly, by gambling interests which would 
benefit from casino operations that would be available fora federally recopized tribe. 

It is argued that the B1A recognition process takes too tong. This is true. Once 
again, however, H.R. 361 would not significantly reduce the time involved. To the 
extent time constraints are set, they are unrealistic and will be regularly avoided. 
Merely getting the new process up and running will be very time-consuming. The real 
solution to this problem is to provide sufficient resources and staff to conduct more 
thorough and expeditious reviews of pending petitions. We are concerned that in 
recent years there has been somewhat of an effort to put the Branch of 
Acknowledgement and Research in the position of having a "no-win" task. It has a 
small staff which must handle extremely complex issues. Neither BIA nor Congress 
has been forthcoming in providing additional resources to this office. A self-fulfilling 
prophecy has thus been established in which the review of pending petitions 
necessarily goes slowly and painfully forward. The way to correct this problem is to 
provide sufficient staff and resources and build in safeguards to ensure objectivity. 

Proponents of H. R. 36 1 argue that the current tribal recognition process does 
not accord "due process" to petitioners. However, the present acknowledgment 
procedures provide petitioners with every right which can be reasonably be expected 
under the circumstances and a full and fair opportunity to make their case. We note 
that, under this system, adequate reciprocal opportunities for other interested parties 
are not provided. The opportunities extended to petitioners include: 

1. The right to submit arguments and evidence in the form of a 
documented petition. See 25 C.F.R. § 83. 10(a); see also id. § 83.6(a) and (c). 

2. The right to a technical assistance review by the agency to provide the 
petitioner with an opportunity to supplement or revise the documented petition prior 
to active consideration and to submit additional information and/or clarification. Id. 

§ 83.10(b)(1) and (2). 

3. The right to submit arguments and evidence to rebut or support the 
Proposed Finding. Id. § 83.10(i). 

4. The right to technical advice by the agency concerning the factual basis 
for the proposed finding, the reasoning used in preparing it, and suggestions regarding 
the preparation of materials in response to the proposed finding. The petitioner also 
has a right to the records used for the proposed finding not already held by it, to the 
extent allowed by Federal law. Id. § 83. 10(i). 
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5. The right to a formal meeting with the agency, if requested by the 
petitioner, to inquire into the reasoning, analyses, and factual bases for the proposed 
finding. The proceedings of the meeting shall be on the record. Id. § 83. 100(2). 

6. The right to respond to comments by any interested or informed parties 
during the response period after the proposed finding. Id. § 83. 10(k). 

7. The right to seek reconsideration of the final determination before the 
Interior Board of Indian Appeals based on the grounds provided for in the regulations 
through a process of independent review. Id. § 83. 1 1. 

While a number of these rights also apply to interested parties in addition to 
petitioners, we have found that in actual practice petitioners have more advantages 
under the present process than do state and local governments. Needless to say, this 
lack of balance calls into question the legitimacy of the recognition process itself. 

Furthermore, state and local governments would be even more disadvantaged 
by H.R. 361, which gives them virtually no guaranteed rights of participation. The 
existing recognition process has multiple layers of procedural review built into it We 
disagree with the proposition that when this process has been fully exhausted, 
petitioners are not given a fair opportunity to make their case and refute arguments 
presented against them. Due process does not in all cases require the opportunity for 
cross-examination of witnesses or adjudicatory proceedings. This is an added 
procedural opportunity that may, at the margins, provide some value. We question, 
however, whether it is needed to any significant degree. Acknowledgment 
determination under present law depends largely on primary, documentary evidence 
based to a considerable extent on original records that can be verified by the agency 
and which should be available to all parties, without the need for formal hearings. 

It should also be noted that the U.S. Court of Appeals for the Ninth Circuit has 
recognized the ”[t]he new [1994] regulations grant the Interior Board of Indian 
Appeals the authority to order hearings in the event it finds genuine issues of material 
fact" Greene v. Babbitt 64 F.3d 1266, 1275 (9* Cir. 1995). The Court cited 25 
C.F.R. § 83. 1 1(e)(4) of the 1994 regulations which are presently in effect Overall we 
believe that the benefits of the formal hearing procedure provided for by the bill 
would be greatly outweighed by the cost, delay, and added complexity such a 
procedure would add. If it is determined that there is a role for cross-examination in 
acknowledgment review, then it is necessary to make it available to all affected 
parties. 

Proponents of H. R. 36 1 frequently cite to the case of Greene v. Babbitt 
943 F.Supp. 1278 (W.D. Wash.) as evidence of adeficient recognition process that 
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harms petitioners. We do not believe that this single case serves as evidence of such a 
problem. Furthermore, some of the key problems found by the District Court in that 
case arose out of a process involving special formal hearings which had been ordered 
by the Court. See, e.g, . Greene . 943 F.Supp. 1282-83 n.5 1285-86. 

Supporters of H.R. 36 1 argue that petitioners who have had their claims of 
recognition rejected should have an opportunity to try again. Once again, the Greene 
case is cited as an example of the reason why it should be possible for all petitioners 
to have a second chance. We disagree. Clearly, the unique circumstances of this one 
case do not justify opening up the entire process for previously denied petitions. 
Would the Committee also support re-opening the process for tribes that were granted 
recognition? Would the Committee also be willing to open up the process for tribes 
that avoided the recognition process and achieved such a status through legislation to 
be reconsidered through reformed standards? And would the Committee be willing to 
require any petitioners provided with such an opportunity for reconsideration to 
reimburse the United States and other interested parties for their costs if they are 
forced to go through such a process again, especially if recognition is denied? We are 
aware of no evidence that suggests widespread abuse of the recognition process to 
deny petitioners valid claims to recognition, such that failed petitioners should be 
given a second shot at recognition. 

H.R. 361 purports to fix these problems by creating a trial-type procedure 
before what allegedly would be an independent commission. We seriously question 
how adding the additional legal complexity attendant to this procedure will result in a 
more cost-effective, streamlined, and equitable decision making process. It has been 
our experience that when an expanded role is created for attorneys, jurists, and expert 
witnesses, the costs and time involved oif achieving an end result - no matter what that 
result may be - only will increase. And, as noted above, we are deeply concerned that 
the rights accorded to petitioners in such a process would not be extended to those 
other parties who are affected by recognition review. 

Finally, although the concept of this bill has apparently been around for many 
years, we must emphasize one obvious point. Throughout the prior consideration of 
this issue before Congress, we are aware of virtually no effort to reach out to affected 
parties other than petitioning groups and BIA to solicit views and input This is a 
serious flaw in the legislative process that has been used to construct this bill to date. 

As a result Congress should direct its effort at providing guidance to BIA on how to 
improve the existing process. To the extent this Committee desires to develop the 
content of such guidance, it needs to reach out to other affected parties to solicit their 
input and incorporate it into the message to be delivered. Many of us have 
participated in a constructive manner in tribal recognition petitions and have 
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experience that can be brought to bear. Our views and opinions should not be 
overlooked. 


COMMENTS ON H.R. 361 PROVISIONS 

Rather than respond on a section-by-section basis, our coalition will comment 
on the general themes presented by H.R. 361. 

Weakening of Criteria 

H.R. 36 1 would, without question, greatly "lower the bar" for tribal 
recognition. The standards currently administered by BIA, although clearly not 
without their problems, do require a more rigorous test for recognition. As we have 
explained, a careful and stringent test for recognition is absolutely necessary given the 
significant consequences of recognition for the federal government, state and local 
governments, non-Indian residents of affected communities, currently recognized 
tribes, and petitioners. H R. 361 would so significantly diminish the threshold for 
recognition that it is difficult to conceive of any groups that would not qualify. 

Absence of Valid Test of Historical Continuity . One of our major objections to 
the criteria in H.R. 361 is that they would eliminate most of the key elements of 
historical proof of tribal continuity. The fundamental premise of federal 
acknowledgement is that the purported tribe has maintained its existence over time - 
genealogically, culturally, socially, and politically. This principle cannot be 
questioned. If the tribe cannot trace its roots to the early years of the settlement of 
what is now the United Stc'es, then no true "tribe" exists. To depart from this 
principle is to allow the significant rights and benefits of tribal status to be conferred 
on groups that lack the requisite characteristics of historical Indian tribes. 

The requirement of tribal continuity follows from key court decisions. The key 
elements of tribes are based on the premise that "[bjefore the coming of the 
Europeans, the tribes were self-governing sovereign political communities." United 
States v. Wheeler. 435 U.S. 3 13, 322-23 (1978); Brendale v. Confederated Tribes & 
Bands of Yakima. 492 U.S. 408, 425 (1980). Because tribal leadership must be 
rooted in a "once sovereign Indian community,'' continuity of that leadership must be 
shown. Mashoee Tribe v. New Seaburv Corn.. 592 F.2d 575, 583 (l a Cir. 1979). 
Tribal continuity is also required to ensure that the membership has not abandoned the 
tribe and that the tribe has not disappeared. Id. at 587. See also United States v. State 
of Washington. 641 F.2d 1368, 1373 (l s< Cir. 1981) ("To warrant special treatment, 
tribes must survive as distinct communities."). The Supreme Court has emphasized 
that, among other things, "the tribal organization [must be] preserved intact" 

Montana v. Blackfeet Tribe of Indians . 471 U.S. 759, 764 (1985). The bill, by 
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completely eliminating the standard of historical tribal continuity (at least prior to 
1934), disregards the lawful basis of tribal sovereignty as qualified and recognized in 
modem times. Nor are the prerequisites of tribal continuity, together with the other 
criteria for tribal recognition, too difficult to meet in deserving cases. Of those 
petitions which have been decided by the Department, twelve (12) have been granted 
acknowledgment, while thirteen (13) have been declined acknowledgment, according 
to the BIA's March 2, 1999 status report. Thus almost 30% of acknowledgment 
petitions have succeeded before the B1A, which indicates that the agency has no 
predisposition to decline such requests. Indeed, we are concerned that such treatment 
often is too favorable to petitioners. 

This problem is readily apparent in the use of 1934 as the baseline for proof of 
a distinct community, political authority, and descent from an historical tribe. The 
current B1A criteria require proof of community and political community from 
historical times, and mandate proof of descent from an historical tribe, not simply 
some group that existed in 1934. See 25 C.F.R. § 83.7(b), (c) and (e). However, 
under 25 C.F.R. § 83.7(a), the petitioner must show identification as an Indian entity 
since 1900. In the past, tribes worthy of recognition have been able to meet the 
existing standards. Historical continuity over time makes great sense, as it shows that 
an original tribe did in fact exist The arbitrary date of 1934 does nothing to prove 
this point Indeed, the 1900 cut-off presents a similar problem. 

As BIA properly recognized in its 1994 review to the recognition regulations, 
''[a] demonstration of tribal existence only since 1934 would provide no basis to 
assess continuous existence before that time. Further, the studies of unrecognized 
groups made by the government in the I930's were often quite limited and 
inaccurate.” 59 Fed. Reg. 928 1 (1994). This concern remains valid today, and 
Congress should reject this extremely lenient standard of proof. 

Virtual Elimination of Test for Distinct Community and Political Authority . 
H.R. 361 would make it extraordinarily easy for these essential criteria to be satisfied. 
It would require that only one of numerous tests be met Some of these tests are so 
easy to satisfy that this criteria might as well be deemed irrelevant to the process. The 
weakest form of evidence cited in the bill, for example, "persistence of a named, 
collective Indian identity continuously over a period of 50 years, notwithstanding 
changes in name," (bill, § 5(b)(2)(A)(viii)), could very well suffice as proof of a 
distinct community, without the need to show additional evidence. Although a similar 
provision is contained in the present regulations, these regulations require that "some 
combination” of designated evidence, not simply just one factor, be demonstrated. 

See 25 C.F.R. § 83.7(b)(1). 



179 


H.R. 361 further weakens one of the tests for distinct community by requiring, 
in section 5(b)(2)(B)(i), that more than 50% of the petitioning group’s members 
simply reside in a geographical area or areas within 50 miles of the petitioner’s 
"historic land base(s) or sites.” Again, this not only is an easy test to meet, but also 
offers little proof of tribal community. The bill does not require, as is the case under 
the current standards, that the geographical area in which more than 50% of the 
members reside be "exclusively or almost exclusively composed of members of the 
group.” 25 C.F.R.. § 83.7(b)(2)(i). Nor does the bill require that the balance of the 
group "maintains consistent interaction with some members of the community," as do 
the present regulations. That interaction, after all, is the essence of community, which 
is essential to the very concept of a group of individuals interacting as a tribe. No 
reason is apparent why a petitioner should not be able to meet this test if it is indeed a 
"tribe." 

As to the political authority requirement, the bill again seriously dilutes the 
standards by requiring, in section 5(b)(3)(A), that proof need only be shown since 
1934, and then allowing this criterion to be satisfied by only one factor, as is the case 
with the distinct community section. See 25 C.F.R. § 83.7(c)(1). 

The bill also significantly undercuts the political authority requirement by 
stating in section 5(b)(3XB)(i) that acknowledgment and acceptance of group leaders 
by state or local governments, etc. shall be considered sufficient evidence. Much of 
such "acknowledgement and acceptance" evolved on the basis of considerations such 
as sympathetic or symbolic gestures, which had nothing to do with the determination 
of actual political influence or authority. In many of these situations, to our 
knowledge, the state and local governments did not ascertain whether the purported 
leaders actually represented the group ot were authorized to do so. 

Lack of Burden of Proof on Descent from Historical Tribe . The bill 
dramatically departs from the accepted principle that the petitioner has the burden of 
proof. For example, under existing criteria the petitioner must prove descent from an 
historic tribe. H.R. 361, in section 5(b)(5)(A), would establish a presumption that this 
test is met upon proof that its members 1 descend from an Indian "entity” in 1934. 

Once again, this test would improperly ease the standards for acknowledgment and 
shift the burden to other patties to "disprove” the existence of a tribe. Such an 
approach turns the tribal recognition process on its head. 


1 The bill uses the term "member" not members. We assume this is a typographical error. If 
not, the petitioner could satisfy the test merely based in the heritage of one of its members, a concept 
strongly rejected by B1A. 
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Allowance of Unreliable Evidence 

Accepted methodology under existing standards requires the reliability of the 
evidence to be taken into account. Primary sources are entitled to the greatest weight. 
Secondary sources and mere opinion or conjecture by historians and the like are given 
less credence. This is, in fact, a fundamental principle of fact-finding in any kind of a 
proceeding. 

H. R. 361 appears to eliminate this principle, at least for the purpose of descent 
from an historic Indian tribe. For example, in section 5(b)(5)(B)(v) it allows as a 
permissible category of proof, reports and research "based upon first hand experience 
of historians, anthropologists, and genealogists with established expertise on the 
petitioner on Indian entities in general." In addition to the fact that such analyses do 
not serve as primary evidence, an added problem is presented by the fact that such 
experts are very often hired by the petitioning group themselves or generally have a 
bias in favor of recognition. 

Lack of Clarity on Key Points 

Certain essential aspects of current recognition standards and procedures are 
not readily apparent in H.R. 361. Thus, it could be argued by petitioning groups that 
these concepts do not exist These include: 

I. The need to satisfy all of the criteria. This may be the intent of H.R. 

361, but it is not clearly stated. 

2 . The reading of the "preponderence of the evidence" test is not defined. 
This test would be problematic if it merely refers to the quantity of 
evidence, without regard to its reliability. Petitioners often submit tens 
of thousand of pages of documentation, much of which is of marginal 
probative value. Clearly, the test must emphasize quality and reliability. 

3. It is unclear how the maintenance of "tribal relations" by the petitioner 
group fits into the H.R. 361 test This is a key aspect of the current 
standards and a fundamental characteristic of a functioning, continuing 
tribe. It must be spelled out as a key criterion. 

The Commission on Indian Recognition 

The proposal to establish a “Commission on Indian Recognition" ("CIR") has 
serious flaws. As a general rule, we favor insulating the review of recognition claims 
from the biases inherent in 8IA. While petitioners claim these biases act against 
them, we believe that, to the extent they exist, the weigh in favor of petitioners. After 
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all, BlA serves in a trust relationship to Indians and often plays an advocacy role on 
their behalf. We are especially concerned that, at the policy level, there may be an 
indication and desire to achieve the recognition of more tribes. Thus, if it were 
possible to truly establish an independent, objective review body that would analyze 
evidence from all parties fairly and equitably, we could support such a concept. But 
we do not believe such a body should take the form of an adjudicatory panel. 

The C1R described in H.R. 36 1 would not fit this description: 

1. It is to report directly to the Assistant Secretary for Indian Affairs. 

2 Its members are to be appointed by the Secretary, after considering 
recommendations from tribes, Indian groups, and persons with a 
background in Indian law, policy, anthropology, or history. Thus, the 
petitioning groups themselves, and their retained experts and counsel, 
would be given a strong say in who sits on the CIR. 

3. Business can be conducted by only two members, eliminating any 
benefit from the requirement to have at least one member from another 
political party. 

4. A Department of the Interior employee can serve, thereby weakening the 
independence of the Commission. 

In addition to these problems, we believe the CIR would become hopelessly 
bogged down in its task There is simply no way a three-member commission can 
fulfill the extensive evidentiary and decision-making burdens the bill would create, 
especially in the time frames allowed. S.imply put, the bill is highly unrealistic in 
expecting the CIR to cany out these duties, to our opinion, creation of the CIR and 
transfer of the recognition process for all pending petitions, as well as those that might 
be reopened, will result in even bigger problems in efficiency, expense, and equity 
than exist under the current system. 

Unfairness to Nonpetitioning Parties 

H. R. 361 creates significant advantages for petitioners and does not give other 
interested parties, such as local governments, a fair opportunity to participate. These 
problems include the following: 

I. Local governments do not receive notice of petitions. 

2. Local governments are not specified as interested parties entitled to 
participate in the proceedings. 
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3. It is not provided that interested parties have a right to participate. 

(A "concerned party" may also provide evidence at the preliminary 
hearing, but the term "concerned party" is not defined. Moreover, even 
a "concerned Party" has no other rights under the bill.) 

4. The preliminary hearing occurs 60 days after its submission. A 
petitioner can take years to prepare this case, but allowing only 60 days 
for other parties to review the evidence (if it even could be obtained) 
and prepare a response is wholly inadequate. 

5. Records relied upon by the CIR must be provided to the petitioner, but 
not to other parties. 

6. Other parties have no right to cross-examine witnesses, submit evidence, 
appeal a decision, obtain attorneys’ fees, obtain advice from the CIR, or 
secure research grants from HHS. All of these rights are extended only 
to petitioners. 

These are serious deficiencies that highlight the flaws in H.R. 361. Because 
H.R, 36 1 would provide such a serious imbalance in favor of petitioners, the 
procedure it envisions cannot serve as a reasonable approach to determining the 
validity of recognition claims. 

CONCLUSION 

For the reasons discussed in this testimony, our local governments oppose H.R. 
361. This bill would significantly undermine the rights of non-Indian affected parties, 
resulting in an extremely complicated aid costly recognition process, and make it far 
too easy for petitioners to achieve federal acknowledgement While we do not 
endorse the existing recognition procedures, we see no basis for exacerbating the 
problems that currently exist H.R. 36 1 would have that result and we urge the 
Committee to decline further consideration of this bill. 
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Easterns, Paucatucks 
hurt recognition by 
fighting, Gover says 
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Dsy Staff Writer 

Kevin Gov«; US. director of &v 
i jaq Affaire, «ay* he ha* grown 
tired of the decadee-old dispute be- 
tween the Panes tuck Eaatam Pe- 
quota and Eaatara Pequnto and 
questioned whether the Bureau of 
Indian Aflhira can rooognlae them 
both. 

"I've triad to make it clear to 
both aid— that that aart of rhetoric 
really their credibility 

with me," Gover said Friday “I 
think it's unfortunate We don’t toe 
much to be falncd from pointing 
finger* at each other and c l a iming 
they're not Mian*." 

Since fixe 19801 one srotqp within 
the Eastern Pwjuot trib* h *• 
sought to oust another friction. 

claiming the other group hee no Pe- 

quot heritage 

In the 1370# the schism erupted 
into a full-fledged political row be- 


fore the Connecticut Tndtnn Affair * 
Council. The rifr created the fair 
don known a* th* Paucatuck Ea^- 
erne. The tribee share a L a nter n 
Hill reservation. '• 

The Paucatuck* contend tka* 
the Eastern Pequota do not daacmd 
fhnn the historic Eastern Pequptq 
and that ths group's meznhan have, 
“stolen** parts of the Peqoot ahd 
Paucatuck hlstnrlee to bulwark: 
their tribal claims. The Paft- 
c* tucks have continued to proei; 
those allegations with the BIA- 
while Making recognition. Tfcw 
Eastern* have steadfastly main- 
tained that they and the Pad* 
cmtucks are really one- tribe and 
have tried sevenl times to recon- 
cile with ttoPiucatncks. 

Gong sniamnt iwaretagy of thd 
Department of the- Interim; said 
the BIA determined that the mail* 
here of both trlbee deacendteom 
tbn historic Eastern Pequofa. 

The BIA in March issued prslhB- 
inary recognition to both grout*. 
Gcvar on Friday said the tribes' pe- 

s**mjko*' *9 

U A IS 94 letter suggests a busi- 
ness deal between the Eastern Pe- 
quots and the Mashantuckets. it 
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titions were among the strongest 
he's ever seen during his tenure 
“Those petitions did a real good 
job of presenting evidence as to each 
of the (BlA's) seven criteria,'* Gover 
said 

The BIA now must determine 
whether there are two tribes or just 
one, he said The agency has indicat- 
ed that the tribes* best chance of 
achieving recognition might be to 
merge. Gover said he’s not sure if 
the B2A can recognua a tribe that 
mar have just coma into existence In 
recent history 

He said that although splinter 
groups of a tribe can and have been 
recognized by the BIA, most of those 
cases, such as the split in the Sioux 
Nation in the 1800s that created sev- 
eral Sioux tribes, happened long 
enough ago for the groups to estab- 
lish themselves as separata and dis- 
tinct political entities. 

“Basically we're confident that 
there is a tribal institution that ex- 
ists here;'* Gover said of the Eastern 
Pequots and Paucatuck Easterns. 
“What we want to understand more 
clearly is. at what point, if any, did 
the separation occur between the 
two group* and do we have the au- 
thority to recognize an Indian tribe 
that came into existence** In the 
1970s? 

Gover said the Paucatuck East- 
erns and Eastern Pequots have much 
to gr»in by ending their dispute and 
he sail it is perplexing that they, ilka 
other Indian groups that have en- 
gaged in similar debates, would jeop- 
ardize their future over such an ar- 
gument. 

"They're right on the verge of all 
this federal assistance,” and they 
continue to fight he said. The situa- 
tion is not unusual though he finds 
it difficult to understand why "peo- 
ple who have been historically op- 
pressed. that just at the morn out 
their liberation is at hand, they turn 
apd fight with each other” 

- He said he also finds it distasteful 
that the rift is along racial lines. The 
Paucatuck Eastern* are the per- 
ceived “white" tribe and the Eastern 
Pequot tribe is made up largely of 
the extended Sebastian family which 
is blade and Portuguese 

“That part of the debate is unfor- 
tunate and unattractive to me," Gov- 
er said. “There obviously are no ftill- 
Wooded Pequots anymore, but we 
don't care if they Intermarried with 
whites, blacks, yellows or greens. 
Prom our perspective there was 
enough evidence in the record to sat- 
isfy us" that both groups were legiti- 
teata 
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- jamas A. Cunha Jc, tribal chief of 
tia paucatucks, declined to com- 
ment Friday on Cover's statements: 

Richard. Shenkman, spokesman 
{ir the Eastern Pequots. said tribal 
leaders continue to assert what they 
have believed all along. 

The Eastern Pequots have al- 
ways said there Is only one tribe,” 
Shenkmansaid. 

gven more Pequot tribes? 

■ The three local towns challenging 

the tribes’ efforts have questioned 
the BIA’s right to recognize anymore 
J%quot tribes at alL Preston, Ledyard 
ahd North Stonicgton, through their 
attorneys, argue that the BIAfs recog- 
nition rules state that tribes must 
show descent- from the “historic” 
tribe. They claim the Easterns and 
paucatucks descend from the origi- 
nal Pequot tribe, along with the 
K fashan tuck et pequot tribe, which 
was recognized by an act of Con- 
gress in 1383. 

% Cover dismissed that argument, 
saying the mWiiai government itself 
established an Eastern Pequot and 
Western (Mashantucket) Pequot 
t^ibe after the Pequot War of 1637. 

The colonial government in the late 
1600s gaw each tribe a reservation in 
what would lator become Ledyard 
and North Stooington. 

In fact, Cover said it is possible 
for several more Pequot groups is 
the region to become recognized, 
groups that claim descent from the 
historic Pequot tribe, if they meet 
the six other federal criteria. Besides 
the Mashantucket* Eastern Pequots 
and Paucatuck Easterns, then ars 
four other groups seeking federal 
recognition: the Southern Pequot 
Tribe of Waterford, the Mohegan 
Tribe and Nation of Norwich, the ?*• 
quot-Mbhegan Tribe, foe. of Middle- 
town and the Poqunnnock Pequot 
Tribe of Ledyard. 

In addition, there la a Wisconsin 
group, called the Brothertown Indi- 
ans, which is on the BIA* “ready" 
list The Brothertown group is an 
amalgamated tribe comprised. In 
part, of Pequot descendants. 

Gover refuted the towns* argu- 
ments that the current Eastern Pe- 
quot and Paucatuck Eastern Pequots 
do not descend from the historic 
tribe because they have no genealog- 
ical link to the original tribe. The 
towns hava argued that the main de- 
scendants for both groups were like- 
ly Narragansett or possibly not Indi- 
an at all. 


"It is dehumanizing to 3uggesfc 
that there is some magic amount of 
fndian blood that is sufficient or in- 
sufficient to make one an Indian, * 
Gover said. He added that Hi* maay 
tribes whose numbers were decimat- 
td by European colonization, the 
Eastern Pequots intermarried with 
non- Pequots at some point. 

North Stonington First Selectman 
Nicholas K Mullane H disagreed. % 
said it makes no sense to recognize 
either tribe if it can’t show that its 
members have genealogical ties to 
the original Pequots. 

“If there is no genealogy that 
stems finm the original group how 
can they meet the criteria?” Mullane 
said. “There wasn’t a continuous 
continuity of the tribe.” 

Although town officials and some 
tribal leaders have said the BIA’s pro- 
posed Pequot findings represent a 
change of philosophy at the BIA by 
giving more weigh to the concept of 
tribal community. Gover said the 
agency has never relied on strict ge- 
nealogical data to determine tribal 
descent 

“Tribes were and always have 
been. . .dynamic organism*. They . 
took in people from outside toe tribe . 
and by the time tbs gove r nm ent un- 
dertook iis consideration erf who this 
trib* was (those ancestors) were con- 
sidered members of the triba 
“W* have determined at this point 
that these folks ars descendants of 
Lantara will Pequot Indians. 1 * he 
added. “It does not necessarily dis- 
qualify them If the Piquets in the 
1800s took In another Ihmily from an- 
other tribe.” 

For the next several months the 
BIA will focus on the Pauca tucks’ 
and Easterns' history from 1973 on to 
determine windier there Is one tribe 
or two. During that time the towns 
and other “interested third parties” 
can submit evidence. Under the BIA 
rules the third parties hare six 
months from when the two groups 
received their preliminary recogni- 
tion to submit the materiel. 

Go vet; however; said he may ex- 
tend that deadline if the towns or 
others raise convincing arguments 
that he should. H* added that the 
BIAs Sahara to submit all of th* doc- 
uments th* towns requested under * 
Freedom of Information request 
might be significant to delay 

the recognition process for the two 
tribes. 

“IT they raise that as an issue I 
will hare to carefully consider that;* 


he said. 

Hs stressed, however, that tfc 
recognition process for the tw 
tribes is still ongoing. Though th 
BIA has determined that the grout 
meet all seven of the federal criteri; 
the agency now has to review ev 
deuce submitted by others whic 
could dispute the tribes' evldenci 

"It's like the score at halftim e." b 
said. “There’s a whole second half c 
the process.” 

Th* BIA also is trying to resporu 
to the towns’ Freedom of Informa 
tion requests for both tribes* -peti 
tions. The BIA last weak seat tb« 
towns' lawyers 7,000 pages of mat art 
al and Gover said the agency is 
preparing to make 4,000 more avail 
able next week. 

He said he also would review, with 
the BIAS Bureau of Acknowledg- 
ment and Research and the agency's 
ethics office, whether his role in the 
two Pequot p at i tions represents a 
conflict of interest or a poten tial 
conflict The town* last weak sent 
letter* to Gover and his boss, Bruce 
Babbitt, secretory of tits Department 
of the Interior, raising that com- 
plaint 

The towns and their lawyers said 
in the letters that Gover should not 
take part in the Eastern Pequot and 
Paucatuck Eastern Pequot petitions 
because they are similar to the Gold- 
en HU1 Paugussett petition for feder- 
al recognition. 

Gover; an attorney worked for the 
Golden Hills before he was appointed 
to the Interior Department by Clin- 
ton. 

The Golden Hills three times have 
been denied federal recognition, but 
in 1996 the BIA granted its request 
for reconsideration. Gover has re- 
cused himself from participating in 
the Golden Hill petition. The towns 
say that is not enough. They say deci- 
sions Gover makes on the Pequot pe- 
titions could pave the way for the 
Golden Hills to win recognition. 

“Obviously whan an issue like this 
is raised about any decision we make 
we consider the matter and we have 
to respond,” Gover said. 

Whatever the BIA eventually de- 
tannines on the Eastern Pequots and 
the jpsmcatacks, Gover will not Likely 
be part of the decision. When a new 
president is elected in November he 
anticipates being out of a job. 

“I expect the new president will 
want to appoint a sew assistant sec- 
retory” hs said. 
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Although regrettably I have not been invited to participate in your hearing today, I 
appreciate the opportunity to comment on an issue of critical importance to Indian tribes. States 
and local communities across the countiy: reforming the tribal recognition process. I commend 
the committee for its leadership and for providing this important public forum to address this issue 
of national importance and hope that additional hearings may be scheduled. 

The present system for recognizing Indian tribes is fatally and fundamentally flawed and 
in serious need of reform to ensure that such decisions — which have such profound ramifications 
— are fair, objective and timely. After ten years of experience with tribal recognition issues, I 
strongly and firmly believe that fundamental, far-reaching reform is necessary and that the present 
system should be replaced by an independent agency insulated from the presently prevalent 
influences of money and politics. 

The central principle should be: Tribes that deserve recognition on the merits should 
receive if. Those-that do not meet the seven criteria should be denied. 

Fatally flawed and desperately in need of repair, the present recognition process has been 
ruled by too little law or objective, open fact-finding — and is too susceptible to improper 
influences of power, money and politics. 

In theory, any tribal group seeking federal recognition must meet seven distinct statutorily 
based criteria — continuous existence as a distinct community, rule by a formal government, and 
descendence from a historical tribe, among others. 

In practice, the BIA’s past political leaders have routinely distorted and disregarded these 
standards, misapplied evidence, and denied state and local governments a fair opportunity to be 
heard. On behalf of Connecticut, my office has brought two major lawsuits against this federal 
agency for failing to follow federal law. The current Administration may bring different attitudes 
and approaches, but new people in the same slots is not a lasting solution. 
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Tfaedmp&sts of recognizing an Indian tribe cannot be understated and underscores the 
need for reform. • A decision to acknowledge an Indian tribe has profound and irreversible effects 
on tribes, states, local communities and the public. Federal recognition creates a 
govemment-to-govemment relationship between the tribe and the federal government and makes 
the tribe a quasi-sovereign nation, A federally recognized tribe is entitled to certain privileges and 
immunities under federal law. They are exempt from most state and local laws and land use and 
environmental regulations. They enjoy immunity from suit. They may seek to expand their land 
base by pursuing land claims, or seeking to place land into trust under the Indian Reorganization 
Act. They are insulated from many worker protection statutes relating, for example, to the 
minimum wage or collective bargaining as well as health and safety codes. 

Since the enactment of the Indian Gaming Regulatory Act (IGRA) more than a decade 
ago,, federally recognized tribes may operate commercial gaining operations. This law has vastly 
increase! 'thefiMifcial stakes involved in federal recognition. Several of the petitioning groups 
are reporiedrfo'hatfebaen funded by gaming interests such as Lakes Gaming of Minnesota and 
Donald Trump. ■ The law has pitted petitioning tribes against not only states and local 
governments, but also against each other For example, two Connecticut groups with pending 
acknowledgment petitions, the Schaghitcoke and the Golden Hill Paugussett tribes, are currently 
engaged in a heated public dispute, each accusing the other of theft of ancestral heritage. Two 
other Connecticut groups that have recently received proposed favorable findings, the Eastern 
Pequots and the Paucatuck Eastern Pequots, are contesting each other’s claims to a common 
reservation and ancestry. ‘ 

Connecticut has been particularly impacted by the federal recognition process. Although 
geographically one of the Smallest states, Connecticut is home to two of the world’s largest and 
most profitable casinos within 15 miles of each other. We also have 13 other groups seeking 
recognition^ federally recognized Indian tribes, most of whom have already indicated their 
intention’ arid' operate commercial gaming establishments. The interest in reform however, 
extends beyond Connecticut. Recently, 20 state Attorneys General across the country signed a 
letter to the Assistant Secretary for Indian Affairs, Neal McCaleb, expressing serious concern 
about arbitrary and illegal changes to the tribal recognition process made by the prior 
administration without adequate public input. 

The enormity of the interests at stake make public confidence in the integrity and efficacy 
of recognition decisions all the more essential. Unfortunately, public respect and trust in the 
current process has completely evaporated. 

The deficiencies in the recognition process are well-established. The Government 
Accounting Office (GAO) issued a report documenting significant flaws — uncertainty and 
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inconsistency in recent BIA recognition decisions and lack of adherence to the seven mandatory 
criteria. The GAO report also cited lengthy delays in the recognition process ~ including 
inexcusable delays by the BIA in providing critical petition documents to interested parties like the 
states. 


Connecticut’s experience mirrors and confirms the GAO conclusions. The former head of 
the BIA unilaterally overturned staff findings that two Indian groups failed to provide evidence 
sufficient tp meet several of the seven mandatory regulatory criteria, He also issued a directive 
prohibiting the 3XA s from considering information submitted after an arbitrary date — regardless of 
whether the BIX 5 a review had begun — without notice to interested parties in pending recognition 
cases. The experience and its effects are not unique to Connecticut. 

Connecticut has also experienced intolerable delays obtaining critical information from the 
BIA necessary to respond to petitions. Connecticut has sued the BIA to obtain basic documents 
— including petition documents -- that must be disclosed under FOIA. 

The federal courts have intervened to compel the BIA to complete petitions in a timely 
manner. All four of Connecticut’s active petitions. Eastern Pequot, Paucatuck Eastern Pequot, 
Schaghticoke and GoIden'HiU Paugussett, are presently proceeding under court ordered 
schedules. Federal courts have intervened and set schedules in the petitions of the Mashpee Tribe 
of ^a^afchusetfs’-and the Muwekma Tribe of California. Imposing arbitrary court deadlines on 
an agency Jacking* adequate staff and resources makes mistakes and missteps more likely by 
elevating speed over substance. 

Congress needs to act swiftly and strongly to reform the system and restore its credibility 
and public confidence. 

Long-term reform ■'req uires an independent agency — insulated from politics or lobbying - 
to make recognition decisions. It must have nonpartisan members, staggered terms, and ample 
resources. There is compelling precedent for such an independent agency - the Securities and 
Exchange Commission, for example, or the Federal Communications Commission, and the 
Federal Trade Commission, which deal professionally and promptly with topics that require 
extraordinary expertise, impartiality, and fairness. 

Such tefdririTs critical to restoring the integrity and credibility of the present system. Even 
with the best of* intentions, and better resources and personnel under a new Administration, the 
present flaws remain fatal. They are crippling to credibility and objectivity, because the 
protections against improper influences are inadequate, and are likely to remain so. Indeed, the 
argument may be made that the Department of Interior currently has an unavoidable conflict of 
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interest — responsible for- protecting Native American interests as trustee, and at the same time 
deciding among different tribes which ones merit recognition. 

I wish to express my gratitude and strong support for the measures proposed by 
Representative Simmons and others that wouid provide additional resources and authority for' 
towns and cities in their efforts to protect the public interest. Federal assistance is necessary and 
appropriate, m light of the burdens that towns and cities, as well as the state, must bear involving 
the expertise of archeologists, genealogists, historians and other scholars and experts — aB 
necessary to participate meaningfully in the recognition process/ 

X also urge the committee's support for legislation that would require consistent" 
application of the present seven mandatory criteria, provide adequate notice to states and local 
communities of pending petitions, provide states, towns and other interested parties full and 
timely access to petition documents, and provide adequate opportunities for states and interested 
parties to submit comments at a meaningful time and in a meaningful way 

j 

Again, I wish to thank the committee for allowing me this opportunity to address the 
committee with respect to this important issue and urge the committee's further consideration of 
these proposals.'; • 
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Introduction 


Mr. Chairman and Members of the Subcommittee: 

My name is James A. Cunha, Jr. I am a traditional Chief of our Tribe and the elected 
Treasurer of our Tribal Council. 

I am submitting this statement on behalf of the Paucatuck Eastern Pequot Tribal Nation 
of North Stonington, CT. Our petition is #113 in the federal acknowledgment process before the 
Bureau of Indian Affairs, Branch of Acknowledgment and Research 

The Paucatuck Eastern Pequot Tribe wishes to thank the Subcommittee for holding this 
hearing to consider improvements that are needed in the federal acknowledgment process, 
including the recommendations made in the General Accounting Office’s November, 2001, 
report. We also wish to express our appreciation to the members of the Connecticut 
congressional delegation who have offered their suggestions for ways to improve the recognition 
process, including Congressman Shays and Congressman Simmons, who is a witness before the 
Subcommittee today. 


P.O. Box 370 • North Stonington, Connecticut 06359 
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The Paucatuck Eastern Pequot Tribe and Our Petition 

The Paucatuck Eastern Pequot Tribal Nation has 150 members and a 224-acre reservation 
in North Stonington, CT. The reservation was established in 1683 and is known as the Lantern 
Hill Reservation. Historically, however, the Tribe occupied and controlled a much larger land 
area in what is now southeastern Connecticut. Our Tribe and our reservation have been 
continuously recognized by the Colony and the State of Connecticut. The Tribe has been known 
by a number of names over the years: Stonington Pequots, North Stonington Pequots, Eastern 
Pequots and Paucatuck Eastern Pequot. At all times, the Tribe’s leaders have been recognized as 
chiefs by the State of Connecticut and by other New England tribes. All of the current members 
of the Paucatuck Eastern Pequot Tribe descend from the historic tribe through three individuals 
who were members of the Tribe and resided on the North Stonington Reservation in the 1 9th 
century. 

As this Subcommittee knows, in 1978, a formal administrative process was established 
within the Department of the Interior for tribes to petition the federal government to be 
acknowledged as an Indian tribe eligible for the benefits and services accorded all federally 
recognized tribes. Members of our Tribe have been working to achieve federal recognition since 
the 1970s, gathering information and documentation about our Tribe in order to present our case. 
As is required under the regulations, the Paucatuck Eastern Pequot Tribe sent a letter of intent to 
submit a petition to the Branch of Acknowledgment and Research (BAR) in 1989. The Tribe 
submitted an extensively documented petition in 1994, and submitted additional supplemental 
documentation in 1996. This material includes historical, anthropological and genealogical data 
and documents; newspaper and other articles written over many decades which talk about the 
Paucatuck Eastern Pequot; oral histories of tribal members; information about the Paucatuck 
Eastern Pequot’s tribal council meetings, governing documents and membership criteria; and 
descriptions of tribal activities and events, and issues in which Paucatuck tribal leaders have 
been active both historically and to the present. 

On April 2, 1998, the petition of the Paucatuck Eastern Pequot Tribe was placed on 
“active consideration.” On March 24, 2000, Assistant Secretary for Indian Affairs Kevin Gover 
signed a positive Proposed Finding, recommending that the United States affirm that a 
govemment-to-govemment relationship exists between the federal government and the Tribe. 

On January 19, 2001, the State of Connecticut and the Towns ofNorth Stonington, 
Ledyard and Preston, filed suit against the Department of the Interior in the federal district court 
for Connecticut ( Connecticut vs. Interior). Among other things, the plaintiffs are seeking the 
unprecedented remedy of having the federal court direct the Bureau of Indian Affairs to set aside 
the Proposed Finding, and of forcing the Paucatuck Eastern Pequot Tribe back to the start of the 
acknowledgment process. 

The Tribe sought to intervene in the litigation. On March 27, 2001, Judge Covello issued 
an order acknowledging the right of the Paucatuck Eastern Pequot Tribe to intervene in the 
litigation as a matter of right based on the implications of the case for our rights and interests. 

On March 30, 2001, Judge Covello entered a scheduling order in the case, which set out a 
schedule for the completion of the consideration of our petition. The scheduling order called on 
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the BIA to comply with all FOIA requests filed under federal and state law by the parties to the 
litigation by May 4, 2001. This deadline was met. By August 2, 2001, all interested parties and 
the petitioners submitted to the BIA their comments on the March 24, 2000, Proposed Findings. 
By September 4, 2001, the petitioners submitted their responses to the comments on the 
Proposed Finding to the BIA. On October 4, 200 1 , the BIA commenced consideration of all of 
the evidence before it on the petitions, and on October 25, 2001, the BIA requested that Judge 
Covello extend the date for the issuance of a Final Determination from December 4, 2001 to 
June 4, 2002. The Paucatuclc Eastern Pequot Tribe supported the BIA’s request for additional 
time to review the evidence and prepare the Final Determination. Judge Covello granted the 
BIA’s request and he has retained jurisdiction over the processing of the Paucatuck petition and 
will do so until the process has been completed. 

In addition to Judge Covello’s order, the federal courts have directed that BAR and BIA 
comply with schedules for the processing of four other petitions (Muwekma, Schaghticoke, 
Mashpee and Golden Hill Paugussett). If these orders remain in place, the BIA will be required 
to issue four Proposed Findings and four Final Determinations in the period between July, 2002 
and October, 2003. Since its inception in 1978, the BAR has issued about one Proposed Finding 
or Final Determination per year. We do not see how BAR will be able to issue the court ordered 
Proposed Findings and Final Determinations during that time period without a significant 
increase in staff and resources. 


The GAO Report 


We would like to address several issues which the General Accounting Office raised in 
their November, 2001, report entitled “Improvements Needed in Tribal Recognition Process.” 

- Increased Funding: We strongly concur with the GAO report in its acknowledgment 
that the recognition process is hindered by limited resources. The report noted that the workload 
of BAR staff in reviewing and evaluating petitions has increased, along with their responsibilities 
to handle administrative duties, but funding for and staffing of that office has decreased. 

Last year, the Paucatuck Eastern Pequot Tribal Nation submitted testimony to the House 
and Senate Interior Appropriations Subcommittees, regarding FY 2002 appropriations for the 
Bureau of Indian Affairs. Specifically, we urged Congress’ favorable consideration of increased 
funding in FY 2002 for the Branch of Acknowledgment and Research. We asked that funding be 
increased from $900,000 in FY 2001 to a level sufficient to provide BAR with at least three full 
research teams (historian, genealogist and anthropologist). 

The Tribe appreciates the efforts of members of Congress like Congressmen Simmons, 
and Shays, and Senators Dodd and Lieberman, who have worked to provide increased funding 
for the BAR. We support the provision in Congressman Simmons’ bill, H.R. 3548, that would 
double the funding for BAR by authorizing $1.8 million per year. 

We know firsthand how understaffed BAR is. One of our Tribe’s great frustrations in the 
acknowledgment process, even when we were under “active consideration,” was that there was 
no or minimal communication from the BAR. There is little or no opportunity for dialogue 
between the petitioner and the BAR, even to get a status report on where BAR is in the process 
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of their review, or when certain materials we had requested under the Freedom of Information 
Act, might be made available to us. When we have raised this concern with the BAR, staff have 
told us they are too shortlianded to respond to petitioner inquiries. We learned that when the 
BAR receives requests for documents under FOIA and similar inquiries, staff must stop the 
research they are conducting in order to stand at the Xerox machine or review and redact 
documents before they can be copied. 

The lack of adequate resources directly affects the timeliness and quality of the decisions 
made by the BAR staff. We began to gather the documentation for our petition during the 
1970’s. The process was slow because we lacked the funds to hire the anthropologists, historians 
and genealogists who usually prepare documented petitions. We filed our letter of intent to file a 
petition in 1989 after being urged to do so by BAR staff. It took us until 1993 to gather all of the 
information necessary to submit our documented petition. At that time, the BAR was operating 
with three full research teams and they were able to provide us a technical assistance letter in 
about six months. To our knowledge, that was the last year that the BAR was fully staffed by 
three research teams. In 1996 we filed the documentation called for in the technical assistance 
letter and were placed in the status of those petitioners who were ready and awaiting active 
consideration. 

In April of 1 998, we were placed on active status. We asked the BAR staff if they 
needed any additional documentation and were told not to file anything because they had all of 
the information needed. Under the regulations, the BAR staff and the Assistant Secretary had a 
year to issue a Proposed Finding. It took an additional year for the Proposed Finding to be 
issued. After the Proposed Finding was issued. Attorney General Blumenthal requested that the 
BAR staff conduct a technical assistance meeting to explain the Proposed Finding. At the 
technical assistance meeting in August of 2000 the BAR staff stated for the record that they had 
not been provided adequate time to review the documentation for our petition prior to 
recommending that the Assistant Secretary issue a negative Proposed Finding. 

— Allegations of Improper Influence: The GAO report notes that with respect to several 
recent recognition decisions, the recommendation of the BAR staff for a Proposed Finding or 
Final Determination was not accepted by the Assistant Secretary for Indian Affairs, who is the 
ultimate decision-maker. The GAO found that “[m]uch of the current controversy surrounding 
the regulatory process stems from these cases.” 

In our case, while BAR recommended that a negative Proposed Finding be issued, based 
on their review of our documentation, the Assistant Secretary determined that the fact that we 
have lived on the Lantern Hill Reservation for over 300 years and have had an ongoing 
relationship with the Colony and State of Connecticut throughout this same time period should 
be given weight, consistent with prior actions of the Department in regard to state recognized 
tribes in Maine. 

During the Spring and Summer of 2000, the Towns of Ledyard, Preston and North 
Stonington and the Connecticut Attorney General alleged that the processing of the Paucatuck 
petition by the BIA had been subject to improper political influence and that the 
acknowledgment process was corrupt. 
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On behalf of the Paucatuck Tribe, I wrote to Secretary Babbitt and asked that he request 
the Department of Interior’s Office of Inspector General to investigate to determine if there was 
any validity to these allegations. On August 23, 2000, the Inspector General expressly found no 
factual basis for the allegations of improper influence and corruption and no factual basis to 
conclude that Assistant Secretary Kevin Gover had a conflict of interest with respect to the 
Paucatuck petition, or was otherwise acting improperly. I am including a copy of the Inspector 
General’s letter with this statement. 

- Meeting the Criteria for Acknowledgment: GAO noted in its report that there is 
general agreement that petitioning groups must satisfactorily address the seven mandatory 
criteria set forth in the regulations in order to be recognized. It recommended, however, that 
clearer guidance be provided on what kinds and quantities of evidence are required to meet these 
criteria, and for the consideration of historical circumstances when evidence may be lacking. 

Over the past several years, there has been considerable support for reform of the 
acknowledgment process. The Paucatuck Eastern Pequot Tribe supports legislation — such as 
the Indian Federal Recognition Administrative Procedures Act, H.R. 1195, pending in the House 
of Representatives — which would improve a process infamous for being long and slow and 
costly. We appreciate the intent of sponsors of that bill and other legislation, such as H.R. 3548, 
to establish a statutory, versus regulatory, basis by which the govemment-to-govemment 
relationship between a tribe and the federal government is recognized. 

A number of proposals related to recognition reform would require that a petitioner must 
meet the seven mandatory cnteria currently contained in the recognition regulations. We support 
the continued application of all of these criteria to all petitioners. The Paucatuck Eastern Pequot 
Tribe recognizes the seriousness of the govemment-to-govemment relationship and its 
accompanying rights, benefits and responsibilities. 

Some public officials have criticized Assistant Secretary Gover’s decision to issue a 
positive Proposed Finding on our petition at the same time that he raised questions about whether 
we had met our burden of proof on two of the mandatory criteria. This criticism appears to be 
the result of a misunderstanding of what a Proposed Finding is. When the BAR provides a 
petitioner with a "technical assistance” or "obvious deficiencies” evaluation of a documented 
petition, and when the Assistant Secretary issues a Proposed Finding, both actions are 
preliminary. Both are designed to highlight areas of weakness and inconclusive evidence or 
documentation in order to enable the petitioner to better present their case. None of these actions 
constitutes final agency action. They are intended to guide petitioners and interested parties in 
the development of evidence and documentation so that when a final decision is made, it will be 
based on all available evidence. It is in the final stage of the acknowledgement process, the 
issuance of a Final Determination , where the Assistant Secretary must find that all seven criteria 
have been met by the petitioner. At that stage, the failure of a petitioner to meet any one of the 
criteria is sufficient to require the issuance of a negative Final Determination. 

— Input from State and Local Governments: The GAO report notes repeatedly that 
decisions regarding tribal status of petitioning groups also affect surrounding non-Indian 
communities, and that procedures under the current regulations for providing information to 
interested parties and considering their views on a petition are ineffective. While GAO correctly 


5 



195 


notes that third parties have become increasingly active on recognition cases, the report failed to 
note that the current regulations afford state and local governments and other third parties many 
opportunities for notice and comment on a petition. The current acknowledgment regulations 
provide significant opportunities for state governments and other interested parties to be kept 
informed of and comment on a petition, including the following: 

• When a letter of intent to file a petition for recognition or a documented 
petition is submitted, the Assistant Secretary for Indian Affairs must notify the 
governor and attorney general of the state in which the petitioner is located and 
publish formal notice in the Federal Register within 60 days. Governors, 
attorneys general and all other interested parties are invited to '“submit factual or 
legal arguments in support of or in opposition to the petitioner’s request for 
acknowledgment and/or to request to be kept informed of all general actions 
affecting the petition” (25 CFR 83.9). 

• Interested parties are notified when the documented petition is placed on 
“active consideration” and BAR begins its review of the documentation and 
analysis in preparation for the Proposed Finding; they are notified of any time 
extensions for the issuance of the Proposed Finding; and are provided with a copy 
of the report summarizing the evidence for each criteria which explains the 
Proposed Finding. 

• These same interested parties have an opportunity to comment on the Proposed 
Finding after it is issued by the Assistant Secretary. 

• In addition, interested parties may request or participate in a formal, on-the- 
record “technical assistance” meeting with BAR staff to discuss the reasoning 
behind the Proposed Finding. The State of Connecticut and the Towns of 
Ledyard, Preston and North Stonington exercised their prerogative to request 
formal technical assistance in August, 2000, and again in July, 2001 on our 
Proposed Finding. 

• Interested parties are part of the discussions that the Assistant Secretary holds 
with the petitioner to decide on a timeframe for review of all the material and 
evidence submitted as comments on the Proposed Finding in the preparation of a 
Final Determination. 

• Upon issuance of a Final Determination, an interested party may file a request 
for reconsideration of that decision with the Interior Board of Indian Appeals. 

Following that, an interested party can challenge a Final Determination in federal 
court. 

Whether a local government chooses to panicipate in the many opportunities afforded it 
under the 25 CFR Part 83 regulations is another matter. In our case, the Towns of Ledyard, 
Preston and North Stonington and State of Connecticut were notified by BIA in 1989, when we 
submitted our letter of intent. It was only after our petition went on “active consideration” in 
1998 that the Towns and Attorney General became active in opposing our petition. 
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— The Scope of the GAO Report: The GAO report presented some new analysis and data 
which we found quite helpful, such as the discussion of recognition under the Indian 
Reorganization Act and the accompanying chart showing when and how each of the 47 
individually recognized tribes was recognized, and the timelines for the acknowledgment process 
under the current regulations. 

However, we were troubled that the report also wandered to conclusions about other 
aspects of the federal-tribal relationship without fully analyzing their impact or explaining their 
connection to the federal acknowledgment process. This was true of the report’s brief discussion 
of federal benefits and services to recognized tribes, exemption from the laws of state or local 
jurisdictions, the taking of lands into trust to establish, add to and consolidate tribal homelands, 
and the establishment of gaming facilities. The GAO report referred to the “controversies 
surrounding the federal recognition process,’’ which are, as the report admits, tied to “events that 
can only occur after a tribe is recognized.” It is unfortunate that a case of cart-before-the-horse 
negatively impacts petitioners who are in the recognition process. 

We wish that GAO had given more consideration and weight to the thoughts offered by 
some petitioners in the process, along with those of BAR staff and interested parties. Surely 
other petitioners would agree with the criticisms that the recognition process is too lengthy and 
costly, and decisions may appear to be reached with a degree of subjectivity in analysis. 
Petitioners might not have focused on gaming and federal services, but rather on other issues, 
such as the opportunities for third party input, concern that state and local governments want a 
veto right over a petition, the need to insure that sensitive material in a petition (such as 
membership information, information about traditional cultural practices, etc.) is adequately 
protected from release to the public, the required level of evidence to meet the mandatory 
criteria, and the question of whether the Department, which has recognized 14 tribes and denied 
acknowledgment to 16 groups since 1978, might be predisposed against adding more tribes to 
the family of Indian nations. 

- The Role of Gaming: The GAO report makes much of Indian gaming. The Paucatuck 
Eastern Pequot Tribe wishes to comment on remarks in the report and by some public officials 
which suggest that Indian tribes are being “invented” in order to be able to operate casino 
gaming, and that the only reason unacknowledged tribes are going through the recognition 
process is so they can take advantage of the Indian Gaming Regulatory Act. 

Members of our Tribe have been working to achieve federal recognition since the 1970s, 
long before Congress enacted legislation to authorize Indian gaming in 1988. Living as our 
Tribe does in southeastern Connecticut, we want this Subcommittee to know that our tribal 
leaders and elders were gathering information and documentation about our Tribe in order to 
present our case to the BAR long before anyone ever heard about the Foxwoods Casino or the 
Mohegan Sun Casino. 

For some petitioners, because of the length and cost of the federal acknowledgment 
process, they find it necessary to agree to go into gaming so that they can bear the costs 
necessary to hire the experts and develop the evidence necessary to achieve federal recognition , 
not the other way around. In our case, even though we are recognized by the State of 
Connecticut our efforts to become federally recognized have been opposed by Attorney General 
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Blumenthal and the Towns of Ledyard, Preston and North Stonington. We don’t know how 
much they have spent, but we do know that they have employed one of the largest law firms in 
the nation and have hired some of the most well known experts. It is fair to say that at least 
several hundred thousand dollars have been spent in opposition to our petition. The sources of 
funds to assist us are a small grant program in the Administration on Native Americans in the 
Department of Health and Human Services and prospective development partners in the private 
sector. In the private sector, virtually the only parties interested in providing funds to a petitioner 
are from the gaming industry. 


Congressman Simmons’ Legislation 

On December 19, Representatives Simmons, Johnson, Green, Maloney and Shays 
introduced H.R. 3548, legislation to make changes to the process of federal recognition as an 
Indian tribe under federal law. We support any effort to improve the process and have 
previously testified in favor of bills in the House and Senate that call for the establishment of an 
independent commission to review petitions. We have the following comments on the 
provisions ofH.R. 3548: 

• Require the BIA to notify a state when a petitioner within that state submits a 
letter of intent to petition for acknowledgment. The affected state would notify 
adjacent municipalities. 

This provision is already included in the current regulations. 

• Automatically designate that state and each municipality as an interested party. 

Under the current regulations, a state or local government may request to 
become an interested party. 

• Require that a petitioner provide each interested party with all the documents in 
their petition. 

The current regulations make a petition available to the public. 

Preparation of a documented petition for distribution to interested parties would 
require the petitioner to redact material covered under the Privacy Act in order to 
protect the rights of its individual members. This essentially requires the 
petitioner to perform the duties of federal officials and will inevitably lead to 
confusion and litigation. 

• Provide for public comment on a petition prior to issuance of a Proposed 
Finding. 

This provision is already included in the current regulations. 

• Require the BIA to accept and consider any testimony, including from 
surrounding towns, that bears on whether the petitioner is recognized. 
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The current regulations already provide this, with the proviso that the 
Assistant Secretary may consider evidence submitted by interested or informed 
parties. This discretion is appropriate because it allows the Assistant Secretary to 
weigh the evidence. 

• Require the BIA to find affirmatively that all recognition criteria are met in 
order to confer recognition, and require that any decision conferring recognition 
must be accompanied by a written set of findings as to how all the criteria have 
been satisfied. 

This provision is already included in the current regulations. A petitioner 
must meet all seven criteria in order to be recognized. A lengthy “Summary 
Under the Criteria” is issued for each Proposed Finding, analyzing the evidence 
for each criteria. Similar detailed reports accompany Final Determinations. 

• Doubles, from $900,000 to $ 1 .8 million, funds for the BIA to upgrade the 
process. 

We strongly support providing additional resources for the processing of 
petitions. 

• Authorizes $8 million each year for grants to local governments to reimburse 
them for their participation in certain decisions related to Indian groups and 
federally-recognized tribes, including acknowledgment, the taking of lands into 
trust, and land claims. The grants could be applied retroactively to any local 
government that has spent money on decisions related to Indian groups or tribes. 
Also authorizes $10 million each year for grants to local governments for 
infrastructure, public safety and social service needs directly related to tribal 
activities. 

We note that similar legislation introduced last August by Senators Dodd 
and Lieberman would also make tribal entities eligible for these grants. Needless 
to say, both unacknowledged and recognized tribes invest significant resources in 
the same decision making processes before the Department of the Interior that 
state and local governments participate in and they should be afforded access to 
these funds. 

• Institute a cooling-off period of one year in which high-level BIA officials 
could not appear before their former agency. 

It is our understanding that former political appointees of the Department 
are currently prohibited from appearing before the Department in the year 
following their employment if the appearance is related to a matter in which they 
exercised authority during their employment. In addition, we understand that 
former political appointees who are also attorneys are subject to a lifetime 
prohibition with regard to matters over which they exercised substantial authority. 
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If there are gaps in the laws in this area that need to be filled we support 
doing so. The acknowledgement process should be absolutely free from any 
impropriety or appearance of impropriety. 

On behalf of the Paucatuck Eastern Pequot Tribal Nation, thank you for this opportunity 
to submit this statement. We would be pleased to assist the Subcommittee members as your 
consideration of this issue continues. 
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United States Department of the Interior 


OFFICE OF INSPECTOR GENERAL 
Washington, D.C. 20240 


AUG 23 2000 


mm iR 


AUG 2 S 2000 
'-sisuinscy 


Chief James Cunha 

Paucatuck Eastern Pequot Indian Tribal Nation 
P.O. Box 370 

North Stonington. Connecticut 06359 
Dear Chief Cunha: 

This is in response to your letter of August 2, 2000 to Secretary Bruce Babbitt requesting the 
Office of Inspector General (OIG) to investigate allegations made by Perkins Coie, LLP. 
Specifically, you asked OIG to investigate allegations that: 1) the Petition for federal recognition 
submitted by the Paucatuck Eastern Pequot Indian Tribe (the Tribe) was subject to improper 
political influence by Kevin Gover, the Assistant Secretary - Indian Affairs; 2) the Bureau of 
Indian Affairs (BIA) has failed to release documents under the Freedom of Information Act 
(FOIA): and 3) the Assistant Secretary should recuse himself from the Tribe’s recognition 
process. 

The OIG reviewed Perkins Coie’s allegations as set forth in its letter of July 27,^000 to 
Secretary Babbitt. The first allegation concerning the Assistant Secretary’s conduct does not 
amount to improper political influence. Under Departmental regulations, 25 C.F.R. Part 83, the 
Assistant Secretary is charged with making federal acknowledgment decisions. His involvement 
is inherent in the process. The Branch of Acknowledgment and Research in the BIA has 
delegated authority from the Assistant Secretary for certain functions, but the Assistant Secretary 
is the official charged with making the actual decisions. The Assistant Secretary’s participation 
is, in fact mandated, under the regulations. 

Moreover, it is premature to consider whether the Assistant Secretary acted improperly in making 
the federal acknowledgment determination for the Tribe because the Department has not issued a 
final decision. The Department has published proposed findings and is currently receiving 
comments from interested parties until September 27, 2000 unless an extension is granted. The 
administrative process is the appropriate forum to voice any opposition and to submit any 
evidence concerning the Petition. Additionally, interested parties can receive technical assistance 
from the BIA. Once a final determination on the Petition has been made, there are administrative 
avenues available for parties to challenge the decision. 
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Perkins Coie also alleges that the BIA has failed to -release documents under FOIA. The letter 
alleges that the Tribe has failed to release documents, too. The Tribe is not subject to FOIA and 
the OIG has no jurisdiction to investigate this allegation as it relates to the Tribe. According to 
the Solicitor’s Office, the BIA has released thousands of documents and is in the process of 
releasing more. There are administrative and judicial remedies available to parties who believe 
the BIA is not complying with FOIA. The OIG does not serve as an alternative to these 
established procedures. 

Lastly, Perkins Coie states that the Assistant Secretary should recuse himself from the Tribe’s 
federal recognition process because of a conflict of interest. However, the letter does not identify 
what the alleged conflict is. Without specific information, the OIG cannot make an assessment of 
this matter. 

In conclusion, we have determined that an investigation into the allegations set forth by Perkins 
Coie, LLP, in its July 27, 2000, letter is not warranted at this time. 


Sincerely, , 7 

Mary Keiwall Adler 
Deputy Inspector General 


cc: Bruce Babbitt 

Secretary. Department of the Interior 


David Montoya 

Assistant Inspector General for Investigations 
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Statement of the Honorable Nancy L. Johnson (R-CT) 

Testimony before the Government Reform Subcommittee on Energy 
Policy, Natural Resources and Regulatory Affairs 

Hearing on Federal Tribal Recognition 
February 7, 2002 

Mr. Chairman, members of the Committee, thank you for holding this hearing today, and 
for your interest in this issue. 

Last year I joined with my two of my colleagues from Connecticut, who are also here 
today, to request a Government Accounting Office (GAO) study of the tribal recognition process. 
The study confirmed that the process needs significant reforms and I applaud Mr. Shays and Mr. 
Simmons for their work on this issue. 

Last spring 1 introduced legislation to ensure that America’s small towns do not suffer 
undue financial strain as the result of Native American tribal acknowledgment and land claims 
cases.. Mr. Simmons has incorporated my legislation into his bill, H.R. 3548. 

The strain placed on small towns by tribal recognition and land claims issues was first 
brought to my attention by Dolores Schiesel, the First Selectman of the small town of Kent. In 
Kent, the Schaghticoke tribe, which currently has a 400-acre reservation, filed a lawsuit claiming 
nearly 2000 additional acres and seeking to bypass the tribal acknowledgment process by asking 
the judge to decide the recognition question. 

In response to the legal claim, the town of 2880 residents voted last year to spend 
$200,000 to finance its legal defense. This figure represents an extreme financial hardship for 
such a small town. Kent should be able to use its hard-earned tax dollars on schools and roads, 
not on lawyers and genealogists. 

In response to Ms. Schiesel's concerns, I introduced H.R. 992 to help offset the costs 
incurred by towns as part of tribal recognition and land claims cases. My bill allows the federal 
government to cover up to S500.000 in expenses incurred in land claims or tribal 
acknowledgment cases. 

My legislation is not designed to stop tribes from receiving fair treatment under the tribal 
recognition process. Tribes with proper ancestry or legitimate land claims will not be affected, 
but towns will have the resources to fully participate in the process. I believe that towns and 
tribes need to be on equal footing, and I thank Mr. Simmons for incorporating my bill into his 
legislation. 
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'ROM : SYNERGY SOLES PHONE NO. : SEB 974 1541 


litas (Eijti5 Units c 

Bed & Breakfast 
50 Perrin Road 
Woodstock, CT 06281 
860/974-9836 
FAX 974-1541 


February 6, 2002 

To; Todd Mitchell 

From: MaryBeth Gorke-Felice 

Subject: HR 3S48 

Number of pages (including cover sheet) 1 . If you do not receive the number of 
naoes shown. Diease con tact the sender at the number above. 

Dear Mr! 'Mitchell: 




I am writing to support Congressional Bill HR3548 concerning the Federal Indian 
Recognition Process. 

As a resident of a small state with two of the largest casinos in the world, we find the 
negative impact on the infrastructure of the communities surrounding those casinos to be 
staggering . 

I am not opposed to the recognition of Native American tribes as such. However, 
historically where there is recognition, next comes gaming, casinos and a downturn on the 
economies of the local areas. The severe impact felt by the residents of those communities 
is not offset by the alleged increase in local employment provided by gaming facilities. In 
addition the tax burden on the communities has been increased d ue to increased need for 
■police, fire, and emergency services. 

Gaming interests which support "tribes" applying for federal recognition often execute 
piecemeal purchases of local properties without the true purpose of those purchases being 
revealed to local landowners. In most cases, the small communities affected do not have 
the resources to defend themselves against the "big money" interests supporting the 
“tribes." 

HR3548 allows for town notification early in the process, p us the opportunity to testily with 
respect to the impact of tribal recognition and subsequent gaming on the local community. 
It also provides some financial assistance to local municipalities and the Bureau of Indian 
Affairs, which is critical, since the gaming supporters seem to have unlirrvted resources. 

i urge Congress to give positive consideration to this bill concerning tribal recognition 
process. 

MaryBetti Gorke Felice 
Woodstock, Cl 

Chair, NCVD Government Relations Committee 
Chair, Northeast CT Quiet Corner BSB Group 
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